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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


From certified transcripts in our possession. 


AGENT. 


§ 103. Lire.—Commission of—Usage and Written Contract— 
Evidence.—The plaintiff was employed as agent of the company, 
and having been discharged, claimed a right to a certain commis- 
sion on the renewal or annual premiums thereafter paid or to be 
paid on policies issued through his agency. On trial he intro- 
duced in evidence a letter from the company, written in reply to 
one asking information as to the precise relation which he bore to 
the company, and under which he had acted in taking the policies 
for which he claimed the additional commissions. This letter, 
among other things, contained the following: ‘“ Concerning your 
status in‘ Missouri, it is simply this: you are working up a busi- 
ness for yourself, and are paid the highest commissions which we 
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pay.” For the purpose of explaining the meaning of this phrase, 
or affixing to it a meaning which it did not bear on its face, the 
plaintiff offered to prove by competent witnesses that it was the 
usage between insurance companies generally and their agents in 
St. Louis, where the business of this agency was conducted, to 
pay the commission claimed. Held, that the incorporation of lo- 
cal and limited usages and customs into an express contract, 
whose terms are reduced to writing and are expressed in lan- 
guage neither technical nor ambiguous, and therefore needing no 
such aid in construction, amounts to establishing a principle that 
a custom may add to, or vary or contradict the well-expressed in- 
tention of the parties, made in writing. This is not consistent 
either with authority or the principles which govern the law of 
contracts. Held, also that the letter was neither ambiguous nor 
technical, and to have admitted the usage offered in evidence 
would have been to make a contract for the parties differing ma- 
terially from the written one under which they had both acted for 
some time. 


Partridge vs. Phenix Mut. Life Ins. Co.* 
Rep’d Jour’l p. 458. U. 8. C. 0. 


§ 104. Lire.—Instructions to—Delivery of Policy—Statements 
in Application—Tender of Premium.—The plaintiff applied to 
the company for insurance upon the life of her husband. The 
application stated that the present state of the husband’s health 
was good; that he had never been aftlicted with serious ill- 
ness, and in answer to a question, stated that the plaintiff was 
aware that the contract of insurance became valid only by the 
payment of the first premium, and closed with a provision, 
among other things, that the policy should not become binding 
until the amount of premium as therein stated should be re- 
ceived by the company or some authorized agent thereof, dur- 
the lifetime of the party insured. The company accepted the 
application, and one policy having been sent and refused, a se- 
cond was forwarded to the agent and received by him Octo- 
ber 25th. On the 13th of October the husband was seized 
with a dangerous illness, of which he died on the 29th of the 


* Decision rendered April 7th, 1873. 
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same month. On the same day the policy was received by 
the agent, and after its reception, the plaintiff called upon the 
agent, tendered the premium, and demanded the policy, which 
the agent refused to deliver on account of the husband’s sick- 
ness. The policy provided that the first premium should be paid 
in hand, and the others annually, and that it was accepted on the 
express condition that it should be of no effect if the premiums 
or any of them were not paid on or before the several days 
thereinbefore mentioned, or within three days thereof. A note 
at the foot of the policy stated that agents of the company were 
not authorized to make, alter or discharge contracts, or waive 
forfeitures. There was evidence tending to show that the com- 
pany’s instructions to the agent were to deliver policies on pay- 
ment of the premium, provided the person whose life was to be 
insured was in health at the time of delivery. There was no evy- 
idence that the instructions were known to the plaintiff. Held, 
that if the agent “had no authority, discretion or duty in the 
premises, save only to deliver the policy upon payment of the 
first premium, then we can see no good reason why the transmis- 
sion of the policy to him might not well be regarded as a signify- 
ing by defendant of its acceptance of plaintiff's proposition, nor 
any good reason why payment or tender of the first premium to 
such agent, even if delivery of the policy was withheld, would 
not have been completely effectual to entitle the plaintiff to the 
full benefits of the policy, to the same extent as if it had been 
manually and unconditionally delivered.” Held, also, that it was 
“ competent for the defendant to transmit its policy to its legal 
agent, with instructions, general or special, to deliver the same 
to the plaintiff upon payment of the first premium, provided her 
husband was in good health at the time of such delivery, and in 
such case the transmission of the policy to the agent would go 
no further than to signify the defendant’s acceptance of plaintiff's 
proposition, on condition that her husband was in good health.” 
Held, also, that the statements in the application as to the health 
and physical condition of the party “had reference to the state 
of facts existing or which had existed at the date of the applica- 
tion, not to any which might occur subsequently to such date.” 
Held, also, that it was not necessary for the plaintiff to bring the 
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amount tendered into court, as the defendant could receive it as 
a deduction from any amount she might recover. 


Schwartz vs. Germania Life Ins. Co,* 
Rep’d Jour’ p. 449. 


APPLICATION. 


§ 105. Lire.— Acceptance of—Completion of Contract.—The 
plaintiff applied to the company for insurance upon the life of 
her husband. The application contained the statement, in an- 
swer to a question, that the plaintiff was aware that the contract 
of insurance became valid only by the payment of the first pre- 
mium, and closed with a provision, among other things, that the 
policy should not become binding until the amount of premium, 
as therein stated, should be received by the company or some au- 
thorized agent thereof. The company accepted the application 
and forwarded a policy to the agent. The policy provided that 
the first premium should be paid in hand, and the others annual- 
ly, and that it was accepted on the express condition that it 
should be of no effect if the premiums or any of them were not 
paid on or before the several days therein mentioned, or within 
three days thereof. The agent offered to deliver the policy to 
the husband upon payment of the premium, but he refused to re- 
ceive it. Afterward, at his request, the policy was returned to 
the company and a second policy was sent to the agent, like the 
first, except its provisions for the payment of premiums. It was 
claimed on trial that the second policy was a modification and 
part of a contract entered into by the first policy. Held, that 
“the application for insurance is a mere proposal on the part of 
the applicant. When the insurer signifies his acceptance of it to 
the proposer—and not before—the minds of the parties meet, 
and the contract is made. This acceptance must be signified by 
some act.” 


Heiman vs. Phonix Mut. Life Ins. Co., 17 Minn., [1 Ins. Law Jour’, 
415.] 


When the agent offered the first policy to the husband, who was 


* Decision rendered April 3rd, 1873. To appear in 18 Minn. 
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acting for the plaintiff, upon payment of the premium, the com- 
pany thereby signified its acceptance of the plaintiff's proposi- 
tion. Held, also, that the refusal to pay the premium “ was a re- 
fusal by plaintiff to comply with the terms of her own proposi- 
tion. It was a repudiation of the proposition—a rejection of the 
proffered acceptance, and in effect and fact a refusal to receive 
the policy at all. Plaintiff having thus repudiated her own pro- 
position, and refused to comply with the condition upon which 
defendant signified its acceptance of her proposition as the basis 
of a contract of insurance into which defendant offered to enter 
by delivering its policy, defendant, so far as any obligation or lia- 
bility to plaintiff was concerned, stood precisely where it would 
have stood if it had never accepted plaintiff's proposition, condi- 
tionally or otherwise.” 


Schwartz vs. Germania Life Ins. Co. 


COMPROMISE. 


§ 106. Frre.— Agreement for.—The defendant insured the plain- 
tiff’s assignor against loss or damage by fire on his oil paintings. 
After the fire the general agent and adjuster of one of the three 
other companies which had issued policies upon the same _ prop- 
erty, and who represented himself as acting for all the compan- 
ies interested, entered into an agreement with the insured that 
the companies would pay pro rata, and that he should accept 
$3,000.00 in full satisfaction of the four policies. The evidence 
showed that the agent was not authorized to bind the defendant. 
Held, that the agreement of compromise “ must have been one 
which would operate as a satisfaction of the contracts of insur- 
ance, before such agreement can be offered as a defense to an ac- 
tion on the policies. A compromise agreement, like accord and , 
satisfaction, in order to take away the right of action on the ori- 
ginal contract, must be an agreement which is substituted for the 
pre-existing obligation. It must bind both parties, so that suit 
may be maintained by either to enforce the same.” 


Luce vs. The Springfield Fire and Marine Ins. Co.* 
Rep’d Jour’ p. 443. U. 8. C. C., Dist. Mics. 


* Decision rendered March. 1873, 
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EVIDENCE. 


$107. Lire.—Custom of Company—Instructions to Agent.—The 
company issued a policy upon the life of the plaintiff's husband, 
which the plaintiff refused to receive. A second policy was af- 
terward sent by the company to its agent, which the plaintiff de- 
manded, making tender to the agent of the first premium. The 
agent refused to receive the premium and deliver the policy on 
account of the husband’s sickness. On trial there was evidence 
tending to show that the company’s instructions to the agent 
were to deliver policies on payment of the premium, provided the 
person whose life was to be insured was in health at the time of 
delivery. The vice-president of the company, in his evidence, in 
answer to an interrogatory, stated that it was a custom of the 
company not to deliver or send policies to agents for delivery, 
except upon condition that the person whose life was to be in- 
sured was in good health. Held, that the interrogatory and an- 
swer were properly excluded. Unless this custom was shown to 
be known to plaintiff, or to have been communicated to the agent 
as instructions, it was immaterial. Held, also, that as the ques- 
tion whether the instructions were given to the agent was a ques- 
tion of fact, the two policies, notwithstanding the signatures 
were cancelled, together with the correspondence in reference 
thereto between the company and its agent, were properly re- 
ceived in evidence as documentary history of the transaction be- 
tween the parties in reference to the subject of the action. 


Schwartz vs. Germania Life Ins. Co. 


INSURABLE INTEREST. 


§ 108. Lire.— Wager Policy—Contract of Marriage.—The com- 
pany issued and delivered a policy to the plaintiff upon the life 
of Clark, between whom and the plaintiff a contract of marriage 
was then existing. The policy was made payable to the plaintiff 
as the intended wife of Clark, and she was to pay the annual 
premiums, and did pay the first and only one. While the policy 
was in force, and before the marriage had been solemnized, Clark 
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died. Held, that “in this State we have no statute on the sub- 
ject, covering this case, and as the policy is not void by the com- 
mon law, it can only be declared so on the ground that it is 
against public policy.” Held, also, that “the insurance was not 
a mere wagering contract, and therefore cannot be said to contra- 
vene any principle of public policy. The plaintiff had an inter- 
est in the life of Clark; a valid contract of marriage was sub- 
sisting between them ; had he lived and violated the contract, 
she would have had her action for damages; had he observed 
and kept the same, then, as his wife, she would have been entitled 
to support. In my opinion she had such an interest as was en- 
tirely sufficient to render the contract valid.” Held, also, that 
“an uncertain interest in the life of the person insured is sufli- 
cient to support and uphold a policy in favor of another for 
whose benefit it was taken.” 


Lord vs. Dall, 12 Mass., 118; Trenton Mut. Life and Fire Ins. Co. vs. 
Johnson, 4 Zab. 576. 

Chisholm vs. National Capitol Life Ins. Go.* 

Rep’d Jour’l p. 461. 


OWNERSHIP. 


§ 109. Fire.— Wood.—The insured had a contract with a rail- 
road company, by which he was to deliver and pile wood on 
the line of the railroad, for which the company was to pay a sti- 
pulated price. The company had no control over the wood, 
but as it was needed, the agent of the company took as much 
as he wished from the piles, without saying anything to the in- 
sured, measured it, and sent a voucher for it to the general office, 
and it was paid for in from twenty to sixty days. Held, that the 
wood was the property of the insured. 

The Home Ins. Co., of New York, vs. Heck.} 

Rep’d Jour’! p. 437. 


PLEADING. 


§ 110. Lire.—Set-of.—A sum of money in the plaintiffs hands 
was admitted to be due the defendant if plaintiffs claim was not 


* Decision rendered April 21st, 1873. 
t Decision rendered February 7th, 1873. 
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established, and no objection was made in the Circuit Court to 
pleading it as a set-off. Held, that as no objection was made ‘in 
the Circuit Court, none can therefore be made here. Held, also, 
that “defendants in the Circuit Courts of the United States 
can avail themselves of the laws which prevail in the State con- 
cerning the right of set-off generally.” 


Ward vs. Aurora City, 6 Wallace, 139. 
Partridge vs. Phenix Mut. Life. Ins. Co. 


POLICY. 


§$ 111. Lire. —Avoidance of—Payment of Premiums after Due 
—Waiver.—The defendant in 1867 issued a policy upon the life 
of the assured, whereby, in consideration of $230.28, and an an- 
nual premium of the same amount to be paid on or before the 
28th day of March in each year for nine years, it agreed to pay 
the sum of $3,000.00, at the expiration of the nine years, or if the 
assured should die in the meantime, in ninety days after due no- 
tice and proof of death. The policy provided that if there 
should be a default in the payment of any of the annual premi- 
ums when due, the insurance should be commuted to such pro- 
portional part of the whole sum as the sum of the payments 
made should bear to the amount of the ten annual payments sti- 
pulated to be paid. At the foot of the paper upon which the po- 
licy was printed and written, but not embodied in the policy it- 
self, was the following printed memorandum: “N. B.—Agents 
of this company are not authorized to grant permits, or to make, 
alter or discharge contracts, or waive forfeitures. If a premium 
is received by the company after the day named in the policy for 
its payment, it is considered by the company and the assured as 
an act of grace or courtesy, and forms no precedent in regard to 
future payments.” The evidence showed that the premium due 
on the 28th of March, 1870, was not paid or tendered on that 
day, but that in two days thereafter it was duly tendered and re- 
fused ; that at the time the tender was made there had been no 
change in the health or condition of the assured ; that the pre- 
vious annual premiums upon the policy had always been paid by 
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the plaintiff weeks after they became due, and were received by 
the company without objection, and that it had been the practice 
of the plaintiff to pay the premiums upon another policy in the 
company, in force during the same time as this policy, long after 
they became due. The assured died April 27th, 1870. Held, 
that “in contracts of insurance, as in other contracts, the parties 
may make the time of the performance of any stipulation of the 
very essence of the contract. In such case the contract becomes 
utterly at an end or void as soon as the default is made. The 
stipulation in regard to the time of the payment of the premiums 
in this policy I do not regard as of the essence of the contract. 
It was not so regarded by the parties themselves. By their 
acts and conduct the parties have construed this contract for 
themselves.” Held, also, that “the memorandum at the foot of 
the policy did not give any additional force to the stipulation in 
the policy, if we may consider it as having any effect whatever. 
Ifit had any force, it seemed to be looked upon by the parties as 
a license or invitation to the plaintiff to disregard the exact day 
of payment and to rely upon the courtesy of the company. The 
plaintiff pursued this course, and instead of making payments 
on the very day when due, let them lie over for a short time, 
and still they were received without objection. The - plaintiff 
was thus induced to believe that a failure of strict payment on 
the day would not prejudice his rights.” Held, also, that “ in re- 
gard to the payment of premiums, it seems to be well settled 
that the practice of the company in accepting the same without 
objection after the day stipulated for the payment, must be treat- 
ed as a waiver of the exact time as an essential ingredient of 
the contract.” 

Buckbee vs. United States Ins, Co., 18 Barb., 541 ; Reese vs. Mutual Ben- 


efit Life Ins. Co., 26 Barb., 556; Helme vs. Philadelphia Life Ins. Co., 61 
Penn. State, 107. 


Thompson vs. The St. Louis Mut. Life Ins. Co.* 
Rep’d Jour’! p. 422, 


§ 112. Lire.—Character of, as a Contract.—The company in- 
sured the life of the plaintiff's husband, in consideration of an 


* Decision rendered April 21st, 1873. 
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annual premium to be paid on the 2nd day of April, in each 
year, until the death of the assured. The policy provided that 
if the annual premiums should not be paid on the 2nd day of 
April of each year, the policy should cease and determine, and 
that all previous payments made thereon should be forfeited to 
the company. Held, that “this was not a policy from year to 
year, but an insurance for life, subject to be defeated by the non- 
performance of the condition prescribed, to wit: the payment 
of the annual premium.” “It was a life policy.” 

Hodson vs. Guardian Life Ins. Co., 97 Mass., 144; Reese vs. Mutual 

Benefit Life Ins. Co., 26 Barb., 556 ; New York Life Ins. Co. vs. Clopton, 
7 Bush., 179. 
Held, also, that “ the contract was not, as to all its stipulations, 
and as to both parties, executory. It was executed by the 
plaintiff by the payment of the annual premiums from 1849 to 
and including 1861, while it was wholly executory on the part 
of the defendant, its undertaking being to pay the amount spe- 
cified upon the death of the insured.” Held, also, that “ the con- 
tract was a continuing contract, in the sense that it was to be 
performed in the future, but it was not a contract of continu- 
ance in its performance.” “The act to be performed by the 
plaintiff was a single act to be performed at stated periods, and 
was not like the contract of partnership, and some other con- 
tracts, which are continuous in their performance.” 

Cohen vs. The New York Mutual Life Ins, Co.* 

Rep’d Jour’] p. 426. N. ¥. 0. A. 


§ 113. Fime.—Cancellation of, under Threatening Danger.—The 
company, organized in the State of New York, insured a quan- 
tity of cord-wood, which was piled upon the line of a railroad. 
The policy provided that the company might cancel the policy 
on notice and return of the unearned premium. The agent of 
the company, while fires were burning in the surrounding clear- 
ings and forests, notified the insured of the cancellation of the 
policy. The court below refused to transfer the cause to the 
United States Court on the affidavit of the defendant. Held, 
that the company had a right to cancel the policy on giving 


* Decision rendered January 21st, 1878, To appear in 50 N. ¥. 
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notice and returning the unearned premium, although the wood 
was in greater danger at the time than when it was insured. 
The insurer cannot however cancel the policy when the fire is 
approaching the property insured, or in the face of a threaten- 
ing and approaching danger. Held, also, that it was error to in- 
struct the jury that if the agent of the company notified the 
plaintiff, before the loss, of its intention to terminate and cancel 
the policy, the plaintiff could not recover, and also that it was er- 
ror to instruct the jury that if the agent believed the wood was 
not being protected against the fires with that degree of care 
which a man of ordinary prudence and caution would use, and 
that in consequence of such want of care, there was danger 
that the wood would be destroyed, he would be justified in can- 
celling the policy. Held, also, that as the petition and affidavit 
for the transfer are not made a part of the record by the bill of 
exceptions, this court cannot regard them. 


The Home Ins. Co., of New York, vs. Heck. 


PRIOR INSURANCE. 


§ 114. Fire.—Consent of Company to—Estoppel—tThe policy 
provided that if the insured should have, or should thereafter 
make any other insurance on the property, without the consent 
of the company indorsed on the policy, he should not be entitled 
to recover any loss or damage which might accrue to the proper- 
ty insured. The insurance was obtained through the agent of 
the company, who was also its vice-president, and agent of sev- 
eral other companies, and who had procured two other policies 
for the insured upon the same property, one of which was in 
force at the time the policy was issued by the defendant, and the 
existence of which was known to the president and secretary of 
that company. Held, that the insured had a right to expect, un- 
der these circumstances, that the company indorsed upon the po- 
licy its consent to the insurance existing on the property at the 
time of its issue. Good faith required the company to do this. 
“The defendant considered the whole matter in reference to the 
insurance already on the property, and took the risk in reference 
thereto, and then should be estopped from setting up the breach 
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of said condition as a defense to the action, said breach having 
been waived.” 


Hayward, assignee, vs. The National Ins. Co., of Hannibal.* 
Rep’d Jour’l p. 503. 


SUBSEQUENT INSURANCE. 


$115. Fire— Consent of Company to—Notice to Agent— Waiver 
—Estoppel_—tThe policy contained a provision that if the insured 
should have or should thereafter make any other insurance on 
the property without the consent of the company indorsed on the 
policy, he should not be entitled to recover any loss or damage 
which might accrue to the property insured. The insured after- 
ward, on the expiration of a prior policy on the same property, 
took out another in its place, and informed the agent of the de- 
fendant, who had procured the policy, and who knew at the time 
of his intention to keep up the full amount of his insurance, of 
what he had done, and was told by him that it was all right. 
Held, that notice to the agent was notice to the company, and 
his assent amounted to a waiver, on the part of the company, of 
the condition in the policy avoiding the same if additional insu- 
rance was taken without the consent of the company indorsed 
upon the policy. Held, also, that “in these late cases it has been 
held that the condition in the policy under consideration, as well 
as other conditions of similar nature, may be waived by the com- 
pany, and that the waiver may be made as well ‘by acts as by 
positive declarations, and that the company may be estopped, 
under certain circumstances, where by a course of dealing, or its 
open actions, it has induced the insured to pursue a policy to his 
detriment.’ ” 

Horwitz vs. The Equitable Mutual Ins. Co., 40 Mo., 557; Franklin vs. 
The Atlantic Fire Insurance Co., 42 Mo., 456; Combs vs. Hannibal Sav- 
‘ings and Ins. Co., 43 Mo., 148 ; Northrup vs. The Mississippi Valley Ins. 
Co., 47 Mo., 485 ; Viele vs. Germania Ins. Co., 26 Iowa, 54-55 ; Walsh vs. 
The Aitua Life Ins. Co., 30 Iowa, 133 ; Van Bories vs. The United Life, 
Fire and Marine Ins. Co., 8 Bush, (Ky.,) 133. 

Hayward, assignee, vs. The National Ins. Co., of Hannibal. 


* Deision rendered March 3ist, 1873. 
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VALUED POLICY. 


§ 116. Fire.—Construction— Written and Printed Portions.— 
The defendant insured the plaintiff's assignor against loss or 
damage by fire to the amount of $2,500.00 on his oil paintings, 
consisting of landscapes and portraits, as per schedule. The 
schedule enumerated 105 paintings, and opposite the name of 
each was placed an amount, as $1,000.00, $3,000.00, etc., without 
further words or explanation. In the printed portion of the po- 
licy was the following clause: ‘“ Said loss or damage to be esti- 
mated according to the true and actual cash value of said prop- 
erty at the time the same may happen.” Held, that “ this policy 
runs very close to the dividing line between an open and a valued 
policy, but after much consideration, it is my opinion that it is 
not a valued. Such a policy determines beforehand the amount 
for which the insurer is liable in case of loss, and it is inserted in 
the policy as a fixed sum to be paid if loss occurs. It does more 
than merely value the property insured—it values the loss. To 
do this the policy must amount to a contract, either to pay, in 
case of loss, a stipulated sum, or that the property shall be esti- 
mated at a stipulated sum in case of loss. Such seems, fairly 
stated, to be the rule of the books.” 


Flanders on Fire Insurance, 45; Phillips on Insurance, % 1178, 1180, 
1213 ; Harris vs. The Eagle Fire Ins. Co., 5 Johns., 368 ; Laurent vs. 
Chatham Fire Ins, Co., 1 Hall N. Y., 52, 53; Wallace et al. vs. Ins. Go., 
1 Bennett Fire Insurance, 412. 


Held, also, that if in the schedule before the sign of dollars in 
each instance some word or words, as “worth,” “ value,” or 
“ agreed value,” had been inserted, indicating that the figures re- 
presented agreed values, this might be held to be a valued policy. 
“The tendency of the cases is to hold that valuing the proper- 
ty values the loss, and is in the right direction.” Held, also, that 
“if the written part of the policy is inconsistent with the print- 
ed portion, the latter must give way to the former is a well-es- 
tablished rule in reference to policies of insurance, but I am un- 
able to say that there is any inconsistency, and certainly the 
rule is well settled that the different classes must be made to 
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harmonize if possible. They are not inconsistent, but in har- 
mony, when read together.” 


Luce vs. The Springfield Fire and Marine Ins. Co. 


WAR. 


§ 117. Lire.—LHffect of, on Life Insurance, on Contracts, on 
Contracting Parties—Mutual Companies and Partnership.—The 
defendant, a mutual life insurance company, incorporated in the 
State of New York, insured the life of the plaintiff's husband, a 
resident of Savannah, Georgia. The policy, issued in 1849, pro- 
vided that if the annual premiums should not be paid on or be- 
fore the 2nd day of April, of each year, the policy should be 
void and all previous payments forfeited. The payments were 
duly paid until April 2nd, 1862, when, on account of the war, 
the plaintiff offered to pay the premium to a former agent of 
the company at Savannah, who refused to receive it. No fur- 
ther premiums were paid until the close of the war. Upon the 
close of the war the plaintiff made tender of the unpaid pre- 
miums, but the company refused to receive them, declaring the 
policy forfeited and cancelled. The plaintiff prayed that the po- 
licy might be declared valid, and that she might be permitted to 
pay the premiums. Held, that there is no reason why a con- 
tract of life insurance should necessarily be terminated by the 
happening of a war between.the States of which the parties 
are respectively subjects, as unlawful and inconsistent with the 
state of war. Held, also, that “ had the insured died at any time 
before April, 1862, I think there can be no doubt that the con- 
tract would have been regarded as one of those which, lawful 
when made and executed by the one party, are not dissolved, 
but merely suspended by the existence of war, and that a re- 
covery could have been had at the close of the war.” 

Phill. Int. Law, 666 ; Nelson, J., Prize Cases, 2 Black, 635, 687 ; Wheat. 
Int. Law, 8th ed., 403, 3317. 

Held, also, “that the war was the act of the States, and that 
individual citizens are not identified with their government so as 
to expose them to the rule of law that he who by his own con- 
duct prevents the fulfillment of a contract, or renders its per- 
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formance impossible, shall not take advantage of a non-per- 
formance on the other side, or excuse the non-performance upon 
his part.” 

Odlin vs. Ins. Co., of Pennsylvania, 2 Wash. C. C. R., 312 ; Francis vs. 
The Ocean Ins. Co., 6 Cow., 404; S. C. in Error, 2 W. R., 64. 
Held, also, that “there is nothing in the policy of the law or 
the interest of the public calling for an enforcement of the law 
of confiscation incident to a state of war, after the war has 
ceased and the people of the two belligerent nations have again 
become one, solely for the benefit of one of the two contracting 
parties by the forfeiture of the rights of the other.” Held, also, 
that “ whatever analogies there may be between mutual compa- 
nies and ordinary partnerships, and the relation of the members 
of the two organizations, an incorporated company, although or- 
ganized upon the mutual principle, is in no proper or legal sense 
a partnership.” 


Cohen vs. The New York Mutual Life Ins. Co. 
—§ 112. 


§ 118. Lire.—Lffect of, on Contracts, on Payment of Premi- 
ums—Right of Action before Loss.—The defendant, a company 
incorporated in the State of New York, insured the life of the 
plaintiff's husband, a resident of Savannah, Georgia. The po- 
licy, issued in 1849, provided that if the annual premiums should 
not be paid on or before the 2nd day of April of each year, the 
policy should be void, and all previous payments forfeited. The 
premiums were duly paid until April 2nd, 1862, when, on account 
of the war, the plaintiff offered to pay the premium to a 
former agent of the company at Savannah, who refused to re- 
ceive it. No further premiums were paid until the close of the 
war. Upon the close of the war, the plaintiff made tender of 
of the unpaid premiums, but the company refused to receive 
them, declaring the policy forfeited and cancelled. The plaintiff 
prayed that the policy might be declared valid, and that she 
might be permitted to pay the premiums. Held, that “ an indi- 
vidual by his covenant may undertake as against his own acts 
and the acts of strangers, but not against the acts of God, or 
his government, or of the obligee.” 
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Nelson, Ch. J., People vs. Bartlett, 3 Hill, 570; Wolfe vs. Howes, 20 
BM. X., 10%. 
Held, also, that if performance is made “ absolutely unlawful, it 
operates to repeal the covenant ; if only temporarily unlawful, it 
suspends the operation.” 

Brewster vs. Kitchen, 1 Ld. Raymond, 317 ; Ld. Alvanley, Ch. J.; Tou- 
teng vs. Hubbard, 3 B. & P., 291. 
Held, also, that “ that which will avoid a covenant will nullify a 
condition, and vice versu.” 


Platt on Cov., 569 ; Doughty vs. Neal, 1 Saund., 214, N. (2.) 


Held, also, that “at the time of making the contract in this 
case, the plaintiff had the legal right and ability to make the 
annual payments, but the effect of the war was to make the at- 
tempt unlawful, without any fault on her part,” and that she was 
relieved from the consequences of failing to pay the premiums 
upon the days they became due. 


Semmes vs. Hartford Ins. Co., 138 Wall., 158.* 


Held, also, that “ no injustice is done the defendant in this case 
by permitting the plaintiff to make now the payments which she 
could not lawfully make between 1861 and 1865.” 

Manhattan Life Ins Co. vs. Warwick, 20 Grattan, 614 ;+ New York Life 


Ins. Co. vs. Clopton, 7 Bush., 179 ; Hamilton, ex’r, vs. The Mut. Life Ins. 
Co., of New York.{ 


Held, also, that the plaintiff has a right to maintain an action 
at this time, although there has been no loss and therefore no 
cause of action upon the policy. 


Baylies vs. Payson, 5 Allen, 473; Ball vs. Coggs, Brown’s Parl. R., 296; 
Buxton vs. Lister, 3 Atk., 383; 2 Story on Hq. Jur., 2 826. 


Cohen vs. The New York Mutual Life Ins. Co. 


* 1 Ins, Law Jour’l, 663. t 1 Ins, Law Jour’, 115, 
+ 1 Ins, Law Jour’, 573, 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF ILLINOIS, 


SEPTEMBER TERM, 1871. 


Appeal from Superior Court of Cook County. 


THE MERCHANTS INS. CO., or Cutcaco, Appellant, 
vs. 


EZEKIEL MORRISON, Appellee.* 


The defendant on the first day of April issued a valued policy upon the plaintiff's 
vessel and furniture, while in harbor, from noon of that day to noon of the 30th 
day of the next November. The policy contained an express warranty that 
she was then in safety, and that she was to be employed in the freighting and 
passenger business, and was to navigate only the waters and tributaries of the 
lakes, and the river St. Lawrence. Among the perils insured against were 
fires, and among those mentioned as excepted were, besides other legally ex- 
cluded causes, rottenness, inherent defects, overloading, and all other unsea- 
worthiness. 


The vessel remained in port, after the policy was issued, until the 10th of April, 
when she made her first voyage and continued in the lumber trade until the 8th 
of the next October, upon which day she was destroyed, while lying at the 
dock, by a fire, which was not the result of unseaworthiness. 

It was not requisite that the vessel should be seaworthy when she set out upon her 
first voyage, in the sense of that term as applied to voyage policies, in order 
to make the policy attach and charge, the insurance for a subsequent loss by 
fire, not arising from want of seaworthiness, 


* Decision rendered February 7th, 1873. 
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It is a peculiar rule of the law merchant and the common law, that every voyage 
policy implies a warranty of seaworthiness. This warranty relates to the be- 
ginning of the risk, and that is when the vessel sails. Seaworthiness at the 
commencement of the voyage is a condition precedent, and if it does not then 
exist, the policy is void, and the insurers are not responsible for a subsequent 
loss, even if it arises from another cause. 


These are inflexible arbitrary rules of the common law, and are applicable to risks 
of that character upon our lakes, as upon the high seas. These rules do not, 
apply to time policies. 

This policy is substantially different from the usual voyage policy, and the vessel- 
owner, if insurance companies choose to concur in his wishes, has the legal 
right to adopt the substitute, and enjoy it, if fairly obtained, untrammeled with 
the incidents which the law attaches to a voyage policy. Judgment affirmed. 


McA tuster, J. 


In June, 1868, the appellee being engaged in the lumber business 
at Muskegan Lake, in Michigan, became the owner of the then pro- 
peller “Omar Pasha.” 

This lake is situate some five miles from the east shore of Lake Mi- 
chigan ; is connected with the latter by a navigable river called the 
Muskegan River, constitutes a safe harbor, and is known as the port 
of Muskegan. 

During the remainder of the season of 1868, after appellee became 
the owner, the propeller was employed by him in the lumber trade be- 
tween that port and Chicago. At the close of navigation the vessel 
was taken to the Muskegan harbor, where she remained until the 10th 
of April, 1869. During the winter of 1868-9 she was thoroughly 
overhauled, repaired, and changed into a lumber-barge ; the work 
and repairs costing upward of ten thousand dollars. On the Ist 
of April, 1869, while the vessel was still in that harbor, through the 
action of an insurance agent and solicitor, a policy of insurance upon 
the body, tackle, apparel, and other furniture of this vessel was issued 
by appellant to appellee, insuring the same in the sum of three thou- 
sand dollars, from noon of the first day of April, 1869, to noon of the 
30th day of November, 1869. This was a valued policy, containing an 
express warranty, on the part of the assured, that the vessel was then in 
safety ; that she was to be employed exclusively in the freighting and 
passenger business, and to navigate only the waters, bays, harbors ri- 
vers, canals, and other tributaries of Lakes Superior, Michigan, Hu- 
ron, St. Clair, Erie and Ontario, and river St. Lawrence to Quebec, 
usually navigated by vessels of her class, during the portion of the 
life of the policy between noon of April Ist and noon of November 
30th. The perils insured against were of the lakes, rivers, canals, 
fires, and jettison, excepting all perils, losses, misfortunes or expenses 
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consequent upon and arising from or caused by the following or other 
legally excluded causes, viz.: * * * “Incompetency of the master or 
insufficiency of the crew, or want of ordinary care and skill in navi- 
gating said vessel, and in loading, stowing and securing the cargo of 
said vessel, rottenness, inherent defects, overloading, and all other un- 
seaworthiness,” etc. The policy contained the usual recital of payment 
of the premium. The vessel remained in the port where the repairs 
had been made, where she was at the time the policy issued, and un- 
til the 10th day of April, 1869, when, being laden with a cargo of 
lumber, she set out upon a voyage to Chicago. She continued en- 
gaged in the lumber trade between those ports until the 8th day of 
October, 1869, and then, while lying at a dock in the Muskegan har- 
bor, and during the life of the policy, she was consumed by fire, not 
the result of unseaworthiness. The usual protest, proof of loss and 
abandonment necessary to charge the underwriters having been made, 
and the appellant having refused to pay the amount insured, this ac- 
tion was brought upon the policy. The cause was tried before the 
court anda jury. After hearing the evidence, which was conflicting, 
the jury returned a verdict in favor of the assured, upon which judg- 
ment was rendered and the case brought to this court by appeal. 

A single question of law has been presented and discussed in this 
court. Upon the trial the court permitted the insurance company 
to introduce evidence tending to show the want of seaworthiness of 
the vessel during the season of 1869; but with the avowed purpose 
of showing that she was unseaworthy at the time of setting out upon 
her first voyage after the insurance. Many witnesses were examined 
as to this point upon both sides. But when we consider the pre- 
sumption of law that she was seaworthy ; the clear and satisfactory 
evidence of the thorough overhauling and repairs which she had re- 
ceived immediately previous to setting out upon such voyage, and 
contrast the strength of appellee’s case with that sought to be made by 
appellant, it seems to us that the clear weight and preponderance of 
evidence are with the appellee. Nevertheless, there was sufficient to 
warrant appellant in asking the court to submit the question of fact 
to the jury if the counsel were right in their law as involved in the 
following instruction, which the court refused: “The jury are in- 
structed that the law implies a warranty, on the part of the plaintiff, 
that the Omar Pasha was seaworthy on setting out upon her first 
voyage after the time from which the:policy was to take effect, pro- 
vided she set out on such voyage from a port in which proper re- 
pairs could have been made ; and if they believe from the evidence 
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that she was not seaworthy when she left such port on such voy- 
age, they will find for the defendant.” 

The refusal to give this instruction forms the basis of appel- 
lant’s argument. The policy we have seen was made on the Ist 
day of April, 1869, whereby the vessel was in terms insured 
against certain perils, among which were those of fire, from noon of 
that day. Under these circumstances did the law imply a warranty 
that the vessel should be seaworthy when she set out upon her first 
voyage from that port? and was it requisite that she was seaworthy 
at that time in the sense of that term as applied to voyage policies, 
in order to make the policy attach and charge the insurer for a sub- 
sequent loss by fire not arising from want of seaworthiness? We 
think not. Toso hold would not be the mere recognition of a con- 
dition to the policy by implication of law, and in respect to which 
the contract was silent, but would be to vary its terms and legal ef- 
fect. It is a general rule of law that when parties have deliber- 
ately put their engagements into writing in such terms as import 
a legal obligation without any uncertainty as to the object or ex- 
tent of such engagement, it is conclusively presumed that the whole 
engagement of the parties and the extent and manner of their un- 
dertaking was reduced to writing. 1 Greenl’f Ev., § 275. There 
was no attempt to interpret or explain any of the terms of the po- 
licy by offering proof of any known and established usage respect- 
ing the subject, so that the position assumed must have its founda- 
tion, if it have any, in the peculiar rule of the law merchant and 
the common law, that every voyage policy implies a warranty of 
seaworthiness. Then what is that warranty? It imports that the 
ship is staunch and sound, of sufficient materials and construction, 
with sufficient sails, tackle, rigging, cables, anchors, stores and sup- 
plies ; a captain of competent skill and capacity ; a competent and 
sufficient crew ; a pilot when necessary, and generally that she is in 
every respect fit for the voyage insured. This warranty relates to the 
beginning of the risk, and that is when the vessel sails. 2 Greenl’f 
Ey., § 400 ; 3 Kent’s Com., 289. And it is the general rule that the 
vessel must be seaworthy in the sense mentioned, at the commence- 
ment or inception of the risk, in order that the policy attach and 
charge the insurer. Seaworthiness at the commencement of the voy- 
age is a condition precedent, and if it does not then exist, the policy 
is void, and the insurers are not responsible for a subsequent loss, 
even if it arises from another cause. Prescott vs. Un. S. Ins. Co., 1 
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Whart., 399 ; Starbuck vs. N. E. Ins. Co., 19 Pick., 199 ; Capen vs. 
Washington Ins. Co., 12 Cush., 517. 

These are inflexible arbitrary rules of the common law, and are 
as applicable to risks of that character upon our lakes as upon the 
high seas. But their applicability to time policies was seriously ques- 
tioned, if not denied, in Capen vs. Washington Ins. Co., above cited, 
and Chief Justice Shaw pointed out some of the distinctions between 
the two kinds of policies with his usual clearness and force. After- 
ward the case of Gibson vs. Small came up in the English House of 
Lords, 24 Eng. L. and Eq., 17, involving the question of implied 
warranty of seaworthiness in the case of a time policy in the sense of 
its application to a voyage policy. The subject was most elaborately 
discussed by the several judges, and the distinguishing features of the 
two kinds of instruments were pointed out with admirable perspicui- 
ty. There, however, the policy was upon a vessel in an unknown sea, 
and in an unknown condition. But in the case of Thompson vs. Hop- 
per, 6 El. and BL, 172; 34 Eng. L. and Eq., 266, the action was 
upon a time policy, issued upon a vessel in port, where the owner re- 
sided ; and the court held that there was no implied warranty of sea- 
worthiness, which, if broken, would prevent the policy from attaching. 
See also Jones vs. Ins. Co., 2 Wallace, J., 278. The question was ex- 
amined in the English courts with so much research and ability that 
it would be idle if not presumptuous to attempt to throw any further 
light upon it. But it seems to us that the reasons assigned by the 
English judges against the implication of such a warranty in the case 
of time policies on vessels engaged in the general and ceaseless com- 
merce of the great oceans or high seas, apply with even greater force 
to those on vessels engaged upon our northwestern lakes. Because 
here, from the rigor of the climate, vessels are generally compelled to 
lie, during the cold season, some four or five months in ports or har- 
bors, imbedded in ice, and where the principal peril to which they are 
exposed is that of fire, and against which it is lawful for the owner to 
obtain insurance. But the circumstances would reqitire a policy es- 
sentially different from the usual voyage policy. It might be expedi- 
ent to make the policy cover the whole time during which the vessel 
was to so lie in harbor, and also that of the ensuing season of navi- 
gation. To be fully applicable to the circumstances the policy should 
be made to cover the perils of fire as well as of the lakes, rivers, etc. 
Suppose the owner, while his vessel is fast in the ice of a Michigan or 
Chicago port, should obtain a policy on the Ist day of January, in- 
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suring her against all the perils suggested, from noon of that day until 
noon of the 30th day of the following November. Would there be any 
reason in support of the position that such a policy implied a war- 
ranty of seaworthiness, as that warranty has been defined ; or for 
holding that the operation of the policy was suspended ; that the risk 
did not commence until the vessel set out upon her first voyage in the 
spring, and that if she was not then seaworthy, the policy never at- 
tached at all? Yet that is the precise doctrine of appellant’s instruc- 
tion. It is manifest that to so hold would be to say, that upon this 
subject parties were not competent to make such a contract as they 
thought fit ; that whatever might be the necessities of the case, or the 
terms of their contract, still the law would so control it as to make it 
speak a particular language, and that the same as another contract 
which they did not make. The policy would declare in plain language 
that the risk commenced and the policy became operative at noon 
of the first day of January ; but the courts, that the risk did not com- 
mence or the policy become operative, no matter how fairly obtained, 
unless the vessel was seaworthy when she sailed upon her first voy- 
age in the spring. 

This is the proposition embodied in the instruction which appel- 
lant’s counsel asked the court to give, the refusal of which by the 
court they have endeavored to convince us was error. The instruc- 
tion is not based, it will be observed, upon the hypothesis that the 
vessel was about to depart on a voyage when the policy issued, and 
the principle involved in it is all the same, whether the policy was 
made ten days or three months before the vessel sailed. It would 
lead to great embarrassment if the vessel owner cannot obtain a poli- 
cy like that in question without its being arbitrarily subjected to the 
same rule incident to voyage policies. Aside from the circumstance 
of the vessel lying ice-bound for several months, is the further cir- 
cumstance that much of the commerce upon the lakes is car- 
ried on between ports which are not remote from each other. 
Hence voyages are short, and quickly and frequently made. In 
such case there would be an obvious inconvenience in the use 
of voyage policies. This inconvenience, together with the other 
peculiarity of navigation upon the lakes we have mentioned, dictate 
the propriety of seeking a substitute for the usual voyage policy in 
another form of contract, which, in the very nevessities of the case, 
must be substantially different. Such a contract is the one sued upon 
in this case. We are of opinion that the vessel owner, if insurance 
companies choose to concur in his wishes, has the legal right to adopt 
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the substitute and enjoy it, if fairly obtained, untrammelled with the 
incident which the law attaches to a voyage policy. 

There was therefore no error in the rulings of the court below. The 


evidence sustains the verdict and the judgment must be affirmed. 
Judgment affirmed. 


a 


SUPREME COURT OF MISSOURI, 


“MaRcH TERM, 1873. 


Appeal from Hannibal Court of Common Pleas. 


JOHN T. K. HAYWARD, Assienez or Joun A. Lennon, Appellant, 
vs. 
THE NATIONAL INS. CO., or Hanniwat, Missouri, Respondent.* 


The policy provided that ifthe insured should have or should thereafter make any 
other insurance on the property, without the consent of the company indorsed 
thereon, he should not be entitled to receive any loss or damage which might 
accrue to the property insured. 


The insurance was obtained through the agent of the defendant, who was also 
vice-president of that company, and agent of several other companies, and who 
had procured two other policies upon the same property for the insured, one 
of which was in force at the time the policy was issued by the de‘endant, 
and the existence of which was known to the president and secretary of that 
company at the time. The insured accepted the policy without ever looking 
at it, and afterwards, upon the expiration of the policy in force at the issuing 
of defendant’s policy, took out another one in another company, and informed 
the agent, who knew of his intention to keep up the full amount of his in- 
surance, of what he had done, and was told by the agent that it was all right. 

The insured had a right to expect, under the circumstances, that the company had 
indorsed upon the policy its consent to the insurance existing on the property 
at the time of its issue. The defendant should be estopped from setting up the 
breach of the condition, the breach having been waived. 


The agent had notice of the insurance procured after the issue of the defendant’s 
policy, and assented to it. Notice to. him was notice to the company, and his 
assent amounted to a waiver, by the defendant, of the condition i: the policy, 
avoiding the same if additional insurance was taken without the consent of the 
company indorsed upon the policy. 

In late cases it is held that the condition in the policy, and similar conditions, may 
be waived by the company, and that the waiver may be made as well by acts as 


* Decision rendered March 3ist, 1873, 
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by positive declarations, and that the company may be estopped, under certain 
circumstances, as where by a course of dealings or its operations it has induced 
the insured to pursue a policy to his detriment. Hutchinson vs. The Western 
Insurance Company (21 Mo., 97) overruled. Judgment reversed. 


Grorce H. Suretps anp Tuomas H. Bacon, for Respondent. 
Arruur B. Wizson anp Haron & Haron, for Appellant. 


Vortgs, J. 

This action was brought on a policy of insurance charged to have 
been executed by the defendant to John A. Lennon (plaintitf’s as- 
signee) on the 25th day of July, 1868, and by which the defendant, 
in consideration of the sum of twenty-one dollars’ paid by the said 
Lennon to defendant, did undertake to, and did insure the said John 
A. Lennon, for the period of six months from the date of said pol- 
icy, against loss or damage by fire to the amount of three thousand 
dollars, on his stock of merchant tailor’s goods, consisting, ete. 

The pleadings are very lengthy and prolix, but for the purposes of 
a decision on the points presented to this court for adjudication, it 
will only be necessary to state the following issues made by the par- 
ties, and which were passed on by the court below. 

The defendant in its answer, amongst other things pleaded there- 
in, set up the following special defenses: “For a seventh defense 
herein defendant says, that amongst other considerations in said pol- 
icy sued on, it was an express condition in said policy as to the 
property on which said policy was issued, that if said Lennon should 
have, or should thereafter make, any other insurance on the prop- 
erty thereby insured, or any part thereof, without the consent of the 
company indorsed thereon, then, and in every such case, the said 
Lennon should not be entitled to recover from the company any 
loss or damage which might accrue in or to the property thereby in- 
sured, or any part or portion thereof, and defendant says that said 
Lennon did not keep said express condition, but broke the same in 
this, that at the time when said Lennon made his request for insur- 
ance on which said policy was issued, and at the time said policy 
was executed and delivered by defendant, the said Lennon had other 
insurance on said property than the insurance alleged in plaintiff’s 
petition ; that is to say, insurance in the Insurance Compa- 
ny, of , for the sum of three thousand dollars, without de- 
fendant’s consent to said other insurance indorsed upon said policy 
sued on, nor did defendant ever consent to said other insurance, and 
defendant says that thereby said Lennon became not entitled to re- 
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cover from defendant any loss or damage which occurred in or to said 
property or any part or portion thereof. 

The eighth defense set up by defendant is the same as the one 
above set forth, except that the breach of the condition is charged to 
be that said Lennon, after the execution of the policy sued on and its 
delivery to said Lennon, made other insurance on said property in 
the sum of three thousand dollars in the Phoenix Insurance Compa- 
ny, of Hartford, Connecticut, without the consent, ete. 

The plaintiff, in his replication to these defenses, admits the con- 
dition in the policy as stated, and that said Lennon had at the time 
of the execution of the policy other insurance on the property insured, 
in the sum of $3,000.00, as stated in the answer, but to avoid the ef- 
fect of the supposed breach as stated by the defendant, the plaintiff 
avers, “ That before and at the time of the issuing of said policy, de- 
fendant well knew, and was fully advised of the fact of such other in- 
surance on said property, and plaintiff avers that the defendant, at the 
time it issued its said policy and received the premium therefor, from 
said Lennon, waived the condition in said policy requiring notice of oth- 
er insurance to be given to it, and furthermore waived the condition of 
said policy requiring the consent of such other insurance to be indorsed 
on said policy in writing, and plaintiff further avers that defendant, at 
the time aforesaid, consented to said other additional insurance.” 

To the eighth defense set up in defendant’s answer as above stated, 
the plaintiff replied: “That he admits that after the time of the is- 
suing of the policy sued on, to wit : on the — day of , and at 
the time of the expiration of said previous additional insurance above 
referred to, the said John A. Lennon, with the knowledge and con- 
sent of the defendant at the time, procured in place of said previous 
additional insurance, the same amount of insurance, to wit : in the 
Phoenix Insurance Company, of Hartford, in the State of Connecti- 
cut, and last-named insurance was in force at the time of the burn- 
ing of the goods named in plaintiffs amended petition, of which 
facts defendant had full knowledge, and was fully advised of the re- 
newal thereof in another company, and consented thereto, and plain- 
tiff avers that defendant at said time waived the condition in said po- 
licy sued on, set out in defendant’s eighth ground of defense, requir- 
ing notice of additional insurance to be given to defendant, and then 
and there waived the requirements of said condition requiring de- 
fendant’s consent to such additional insurance to be indorsed on said 
policy in writing.” 

There were many other issues in addition to the above in the plead- 
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ings, but they are not brought in question in this court, so that it will 
only be required that I should state the substance of the evidence 
applicable to the foregoing issues and the ruling of the court thereon, 
to give a fair understanding of the matter complained of by the ap- 
pellant, and upon which he relies for a reversal of the judgment in 
this cause. 

It appears from the evidence in the cause that at, and before, the 
execution of the policy sued on to John A. Lennon, that Lennon was 
doing business in the city of Hannibal as a merchant tailor. That 
his stock of goods amounted to from seven to eight thousand dollars. 
That one David S. Eby also resided in Hannibal,,and followed the 
business of an insurance agent. That he was agent for several in- 
surance companies in the Eastern States, as well as being agent at 
Hannibal for defendant. That said Lennon had taken two policies 
of insurance from said Eby for three thousand dollars each, one in 
each of two Eastern companies for which Eby was agent, and that 
he had transacted the business with and procured the policies from 
said Eby. That in the month of July, 1868, shortly before the 
making of the policy sued on, Eby told said Lennon that one of 
his policies of three thousand dollars was about to expire, and that 
he could not renew it at the same rates that he had been charged 
before. Eby testified that he was the vice-president of the defend- 
ant, and agent for several insurance companies, had his office in the 
same room with the president and secretary of defendant, that he 
was in the habit of taking risks for the defendant, most generally 
in consultation with the other officers of the company ; when the 
risks were out of the ordinary run of business there was a general 
consultation ; that he thought he was authorized by virtue of his 
position as agent to take risks generally. Haynes, the president, 
and Meadows, the secretary of defendant, were both apprised of the 
issue of the policy to Lennon upon which the suit is brought, be- 
fore it was issued. Eby further stated that he was carrying six 
thousand dollars on Lennon’s stock. A short time previous to the 
expiration of one policy, he had a conversation with Meadows and 
Haynes ; told them that there was an opportunity of taking three 
thousand dollars on Lennon’s stock, as he could not renew it in the 
company that it was in ; after consultation with the company they 
agreed to take the risk. The company knew that he was carrying 
the six thousand dollars insurance for Lennon at the time ; did not 
know whether he received the premium from Lennon or whether the 
company received it. When Lennon was informed that one of his 





1873] Hayward vs. National Ins. Co. 507 


policies was about to expire, and that it could not be renewed at the 
same rate as before, he told Eby that he wanted it renewed, and re- 
quested him to continue it ; said he had too much stock on hand to 
suffer any of his insurance to drop. He said he had about $8,000.00 
in stock or over ; that he wanted the policy continued. 

The evidence further shows that after Eby had the consultation 
with the other officers of defendant, that he made out the policy 
upon which this suit was brought, and when the old policy had ex- 
pired he handed it to Lennon, who objected to it; said he did not 
want to be put in the National, but that Eby assured him that it was 
a'good company, and he then received it, telling him that he took it 
on his word ; that he never examined the policy until after the fire 
which destroyed his goods. The evidence further tends to show that 
Eby continued to be agent and vice-president of the defendant until 
after the month of September, 1868. In September, 1868, Eby was, 
as agent ofan Eastern company, still carrying the three thousand dol- 
lar policy on Lennon’s goods, in addition to the policy in suit ; that 
at said time said policy was about to expire. Eby told Lennon that 
the policy was about to expire and that he could not renew it at the 
same rates paid before. Lennon said he wanted the policy renewed. 
Eby told him to wait a few days and he might still be able to renew 
it. That afterward, on the day the policy expired, Eby told Lennon 
he was then prepared to renew the policy. Lennon told him that he 
was too late, that he had just insured in another company, and thus 
renewed the amount of the three thousand dollar policy. Eby told 
him that that was all right. Eby states that he thinks he was still 
vice-president and acting as agent of defendant at the time of this 
last conversation. 

The foregoing is substantially the evidence in the cause in refer- 
ence to the knowledge and consent of defendant as to the three 
thousand dollar insurance on the property in addition to the policy 
sued on, either at the time of the execution of the policy by the de- 
fendant, or at the time that said insurance was changed to the Phe- 
nix Company in September afterward. 

The question presented for the consideration of this court is wheth- 
er the evidence in this case, or the circumstances under which the po- 
licy sued on was executed and delivered to Lennon was such as 
to amount to a waiver of the condition in the policy that the policy 
should be void or no recovery had thereon if the insured should have 
other insurance on the same property which was not made known, 
and not indorsed on the policy. And whether the condition was 





508 Report of Decisions. [July 


waived that required notice to be given and indorsement made there- 
of on the policy, of any additional insurance being afterward made 
on said property. Or whether the defendant was estopped from set- 
ting up the breach of said conditions as a defense to the action. 

In my mind there can be very little doubt as to the three thousand 
dollar policy which existed on the property at the time the policy was 
executed by the defendant. Eby, the agent and vice-president of de- 
fendant, had executed and delivered to Lennon two policies as agent 
for Eastern companies, one of which was about to expire. Lennon 
wanted it renewed, but Eby could not renew it on terms to suit. This 
being the case, he had a consultation with the president and secreta- 
ry of defendant, in which he informed them of the whole matter, and 
that there was a chance for the defendant to take a risk for three 
thousand dollars on Lennon’s goods in place of the policy about to 
expire. After a full consultation they concluded to take the risk, and 
the policy was made out before Lennon was seen on the subject, and 
the same afterward handed to him, who hesitated to receive it until 
he was assured that the company was a good, responsible one, when 
he accepted the policy without ever looking at its contents, as the ev- 
idence shows. It was evidently known by all parties that the remain- 
ing three thousand dollar policy was to continue on the property in- 
sured, because Lennon had informed them that he could not afford to 
let any of his insurance be dropped. Lennon had a right to expect, 
under these circumstances, that defendant had indorsed on the po- 
licy its consent to this remaining policy of three thousand dollars, 
good faith required it under the circumstances to have done. So far 
as this prior insurance is concerned, the case comes exactly within the 
principle laid down in the case of Horwitz vs. The Equitable Mutual 
Insurance Company, 40 Mo., 557. The defendant considered the 
whole matter in reference to the insurance already on the property, 
and tock the risk in reference thereto, and then should be estopped 
from setting up the breach of said condition as a defense to the ac- 
tion, said breach having been waived. 

In reference to the renewal of the insurance at a time subsequent 
to the execution of the policy sued on by the defendant, or the chang- 
ing the same to another company, the evidence is not so clear of an 
intention to waive the condition requiring the defendant’s know- 
ledge and consent thereof to be indorsed on the policy. It is con- 
tended by the defendant that it was not notified of said subsequent 
insurance, and that it never, in any way, assented thereto. While on 
the other hand, it is contended by the plaintiff that the evidence 
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shows that defendant had full notice of the subsequent insurance and 
assented thereto, and so acted as to induce the said Lennon to rest 
in security, in the belief that his property was fully insured. 

The main question in the case is whether notice of this subsequent 
‘nsurance to the agent who effected the risk for defendant, will be 
considered as a notice to the defendant, for I think that the evidence 
clearly shows that Eby was still vice-president and agent for the de- 
fendant at the time this last insurance was effected. At least if there 
were any doubts as to his agency at the time, that fact ought to have 
been submitted to the jury by a proper instruction. 

The authorities upon this last question are somewhat in conflict and 
cannot well be reconciled with each other. The cases referred to by 
the defendant in the Massachusetts courts, and in other cases referred 
to, seem to accord with the views entertained by the defendant. 

In the case of the General Insurance Company vs. United States 
Insurance Company, 10 Maryland, 517, the question was as to notice 
by the corporation of an unrecorded deed of mortgage so as to effect 
a subsequent mortgage. It is there held that the notice in such case 
must be sufficient to put a party on inquiry, and that conceding that 
a director of the corporation to be affected had notice of the prior 
mortgage it did not appear that he had communicated the notice to 
the board of directors, and was therefore not sufficient. That the no- 
tice received by a director of a corporation in a private way, or which 
he acquired from rumor, would not bind the institution. That the 
case must be so clear as to satisfy the mind that the allowance of the 
subsequent claim’ would be a fraud on the party setting up the first 
deed. And to the same effect is the case of Farrel Foundry vs. 
Dart, 26 Conn., 376. The case of the Worcester Bank vs. Hartford 
Insurance Company, 11 Cush., 265, was a case where the policy sued 
on contained a clause almost precisely similar to the claim in the pol- 
icy of defendant under consideration. It was held that in such case, 
where a subsequent insurance had been obtained, and the agent of the 
company notified thereof, and who had promised the assured to have 
the consent of the subsequent insurance entered on the policy, but 
failed to have it done, that still the policy is avoided, the technicalities 
of the contract not having been complied with ; and to the same ef- 
fect are several other cases in Massachusetts. 

It is contended by the defendant in this case that no notice to an 
agent of the company could operate as notice to the defendant, un- 
less the agent received the notice at a time in which said agent was 
engaged in the execution or performance of the business to which the 
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notice related ; or unless it is shown that the agent communicated the 
notice to his principal. To sustain this view of the case, reference is 
made to several cases. 

In the case of McCormack vs. Wheeler, 36 Ill., 114, (referred to by 
the defendant, ) it is held that notice to an attorney of one party, of 
which he acquired knowledge while acting as the attorney of another 
party, is not such notice as will affect his client. It is remarked by 
the judge delivering the opinion in the case, that “The English au- 
thorities manifest a disposition to depart from this rule, but it is 
deemed by the court to be a rule just in itself.” 

In the case of the Mechanics’ Bank vs. Schaumburg et al., 38 Mo., 
228, Judge Holmes, delivering the opinion of the court, states, “‘ that 
knowledge acquired by the president, cashier and teller, while engaged 
in the business of the-bank in their official capacity, will be notice to 
the bank so far as either has authority to act for the bank ; his acts 
are the acts of the bank ; and his official knowledge is the knowledge 
of the bank. But mere private information obtained beyond the 
range of his official functions will not be deemed notice to the bank.” 

It is difficult to exactly understand what is meant by the language 
used in these decisions. The defendant contends that it is meant by 
the decisions referred to, as well as other decisions using similar lan- 
guage, that no notice served on an agent will be effectual to bind his 
principal unless the agent should receive the notice while actually 
engaged in the transaction of the very business to which the notice 
relates, or unless it is shown that it was communicated to the princi- 
pal. If that should be the proper construction to be given to the 
language, then it would become impossible that an ageut of an insur- 
ance company could ever be notified of a subsequent policy of insu- 
rance being issued upon the same property before insured by said 
agent for his principal. Every agent as soon as he takes a risk and 
issues a policy therefor, and delivers it to the insured, dismisses the 
subject of that policy from his mind. If the insured should after- 
ward procure a subsequent insurance on the same property, and go to 
the agent to give him notice thereof, he would be sure to find the 
agent in the transaction of some other business, when, according to 
the construction given to these cases, no notice could be given to the 
agent because he was not at the time engaged in the particular busi- 
ness to which the notice related, and this, notwithstanding the agent 
was the only agent of the corporation whose business it was to at- 
tend to the very matter to which the notice related. 

I think that this is not the proper construction to give to these 
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cases. The meaning must be that the notice must be given to the 
agent while his agency exists, and it must refer to business which 
comes within the scope of his authority. When this is the case, I 
think that notice to the agent is notice to the principal ; in fact, there 
is no other way to notify a corporation than to notify an agent. A 
corporation only acts through and by agents, and the proper and only 
way to give notice to a corporation is to notify an agent, and general- 
ly it is sufficient to notify an agent whose proper business is to attend 
to the matter in reference to which the notice is given. 

In the opinion of Judge Holmes in the case of the Bank vs. 
Schaumberg et al., above referred to, Story’s Agency, Sec. 140, is re- 
ferred to, from which it may be seen what was meant by the language 
used in that decision. The section referred to reads as follows : 

“Upon a similar ground, notice of facts to an agent is constructive 
notice thereof to the principal himself, where it arises from, or is at 
the time connected with, the subject matter of his agency ; for upon 
general principles of public policy it is presumed that the agent has 
communicated such facts to the principal ; and if he has not, still the 
principal, having intrusted the agent with the particular business, the 
other party has a right to deem his acts and knowledge obligato- 
ry upon the principal ; otherwise the neglect of the agent, whether 
designed or undesigned, might operate most injuriously to the rights 
and interests of such party. But unless notice of the facts comes to 
the agent while he is concerned for the principal in the course of the 
very transaction, or so near before it that the agent must be presumed 
to recollect it, it is not notice thereof to the principal, for otherwise 
the agent might have forgotten it, and then the principal would be 
affected by his want of memory, at the time of undertaking the agen- 
cy. Notice therefore to the agent, before the agency is begun, or af- 
ter it has terminated, will not ordinarily affect the principal.” 

This quotation from Story seems to me to solve the whole question, 
which is, that notice to the agent before his agency has begun, or after 
it has terminated, will not ordinarily affect the principal. If notice is 
given before the agency has begun to affect the principal, it must be so 
near before it that the agent must be presumed to recollect it. This 
rule, as laid down by Judge Story, I think is the correct one, and must 
be the proper interpretation to be given to the language used in the 
cases on the subject. 

Now to return to the facts of the case under consideration, we find 
that Lennon, in the month of July, 1868, had procured from one Eby, 
two policies of insurance for $3,000.00 each, one in each of two East- 
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ern companies, for which said Eby was agent. That said Eby was 
also agent for defendant, having authority to take risks and issue po- 
licies for it. That one of the Eastern policies was at said time about 
to expire. That Eby informed Lennon that he could not renew the 
policy on the same terms that the policy had been issued before. 
Lennon insisted that he wanted the policy renewed ; that he could 
not afford to drop any part of his insurance ; that he was not then 
fully insured ; that his stock of goods was heavy, ete. Under these 
circumstances, Eby communicated the facts in reference to this mat- 
ter to the president and secretary of defendant, telling them that one 
of Lennon’s policies was about to expire, and that there was a chance 
for defendant to take the risk for three thousand dollars in place of 
the policy about to expire. After full consultation it was concluded 
to take the risk for the $3,000.00, and a policy was executed to Len- 
non therefor, without any application on his part therefor, and in 
fact, without his knowledge, and that when it was delivered to him he 
first objected to receive it, but upon being assured by Eby that the 
company was a good one, he received the policy. At this time it was 
well known to Eby and defendant that Lennon intended to continue 
the one Eastern policy upon his goods, and that he did not intend in 
any way to lessen or diminish his insurance. This being the case, 
sometime in the month of September or October of the same year, 
when the second or last Eastern policy was about to expire, Lennon 
was informed by Eby (who the evidence shows was still agent of de- 
fendant) of the fact, and that he could not renew it on the same terms 
that it had been originally issued. Lennon expressed a desire to 
have the policy renewed ; wanted to keep up his insurance. Eby at 
this time told him to wait a few days, that he might yet be enabled to 
renew the policy. Lennon did wait until the day that the policy ex- 
pired, and then insured in another company in the same amount, and 
upon meeting with Eby, he informed him of what he had done, and 
was told by Eby that it was all right. 

Now under these circumstances had Eby, the agent, notice at the 
time of the change of the policy procured from him in the Eastern 
company for the policy to the same amount in the Phenix Compa- 
ny, and did he assent thereto? And did such assent amount to a 
waiver on the part of the defendant of the condition in the policy, 
avoiding the same where additional insurance is taken without the 
consent of defendant indorsed on the policy as has been before stat- 
ed? That Eby knew of the new policy there can be no doubt; in 
fact, it was known by Eby and the officers of defendant at the time 
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of the issuing of the policy sued on, that Lennon intended to continue 
the whole six thousand dollars of insurance on his stock of goods. 
The policy of defendant was made with that view, and what was af- 
terward done was only carrying out the understanding had between 
the parties at the time ; hence when the policy was about to expire, 
Eby told Lennon that the policy was about to expire, and that he 
could not then renew it on the same terms, but to wait a few days, 
that he might still become able to renew it. Why was it that Eby 
asked him to wait? It was, to my mind, because it was known and 
expected that if Eby did not renew the policy, the insurance would be 
taken in another company, and this was only a continuation of the 
original understanding and was expected by Eby, and when he had 
been told that it had been done, he answered that it was all 
right. 

Eby was at the time still the agent of the company, and notice to 
him was notice to the defendant. 

In a late case in the State of Ilinois—Dlinois Mutual Fire Insur- 
ance Company vs. Malloy, 50 Ill., 419—the policy in question con- 
tained a clause to this effect: “If the insured shall thereafter make 
any other insurance on the same property, and should not with all 
reasonable diligence give notice thereof to the insurers, and have the 
* same indorsed on the policy or otherwise acknowledged by them in 
writing, the policy shall cease and be of no further effect.” The as- 
sured in that case did effect an additional insurance on the same pro- 
perty. It was held that it was not sufficient in such case to give no- 
tice to a stranger who had long ceased to be an agent of the. compa- 
ny. The court, however, in rendering the opinion, says: “Had the 
party notified been the agent of the company, his failure to indorse 
consent on the policy would not have prejudiced the assured, as we 
said in the case of Fire and Marine Ins. Co. vs. Schettler, 53 IL, 
166.” It was, however, further held in that case that the party noti- 
fied was agent. This case seems to sustain the view that a notice to 
one who is known to be an agent is sufficient to charge the company; 
and that where notice is given of an after insurance, and no objection 
made at the time, that the policy will not be thereby forfeited. 

I do not say that the fact that Lennon told Eby, after he had 
taken the last policy, that he had given the risk to another company 
would have been sufficient of itself to constitute a waiver of the con- 
dition in the policy in question, but this fact taken in connection with 
all of the other facts connected with the transaction I think is suffi- 
cient; and that to permit the defendant to insist on a forfeiture of the 
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policy under all of the circumstances would be to enable it to perpe- 
trate a fraud on Lennon. 

In the investigation of this case it has not been overlooked that 
this court, in the case of Hutchins vs. The Western Insurance Co., 21 
Mo., 97, held that a condition in a policy similar to the one under 
consideration, was a condition precedent to the right of the insured 
to recover on the policy, and that nothing would prevent a forfeiture 
of the policy but the actual indorsement of the consent of the in- 
surer to the subsequent insurance. Subsequent cases, however, in 
this court, as well as in other courts, which seem to have been well 
considered, have recognized a more liberal rule in favor of the in- 
sured. In these late cases it has been held, that the condition in the 
policy under consideration, as well as other conditions of similar na- 
ture, may be waived by the company, and that the waiver may be 
made as well “by acts as by positive declarations, and that the com- 
pany may be estopped under certain circumstances where, by a 
course of dealing or its open actions, it has induced the insured to 
pursue a policy his detriment.” Horwitz vs. The Equitable Mutual 
Ins. Co., 40 Mo., 557; Franklin vs. The Atlantic Fire Insurance Co., 
42 Mo., 456; Combs vs. Hannibal Savings and Ins. Co., 43 Mo., 
148 ; Northup vs. The Mississippi Valley Ins. Co., 47 Mo., 435 ; 
Viele vs. Germania Ins. Co., 26 Iowa, 54-55; Walsh vs. The Attna 
Life Ins. Co., 30 Iowa, 183 ; Van Bories vs. The United Life, Fire 
and Marine Ins. Co., 8 Bush, (Ky.,) 133. 

The Common Pleas Court, on the trial of this cause, instructed 
the jury “that it devolved on the plaintiff to show that consent 
was given by the company to such other insurance, and indorsed 
on the policy sued on, and unless the jury find from the evidence 
that such consent was indorsed on said policy sued on, they will 
find for the defendant.” This instruction assumes that no waiver 
of the condition in the policy could be made by the company ; but 
the jury are told that unless the indorsement of consent was actu- 
ally made on the policy, they must find for the defendant. This 
instruction was clearly wrong, and ignored the whole issues in the 
case to which it referred, as made up by the pleadings. It is, how- 
ever, said that this instruction was modified by another instruction 
given by the court. This, upon examination, will be found to be in- 
correct. There is no instruction given by the court that could be 
construed to be a modification of the one above referred to. There 
is another instruction which tells the jury that if the policy securing 
the additional insurance had expired before the loss, that then, al- 
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though the consent of the company to the same was not indorsed on 
the policy, the plaintiff might recover. This instruction only applied, 
and could only apply, to the insurance existing on the property at the 
time of the issuing of the policy sued on, as there was no pretence 
that the subsequent procured policy had expired ; and the first in- 
struction referred to was complete in itself, and so far as the in- 
struction given by the court, to which reference is made, differs from 
it, it is merely inconsistent with the other instructions given, and cal- 
culated to mislead and confuse the jury. 

It is not necessary that any further notice should be taken of the 
instructions given or refused ; the case must be reversed for the erro- 
neous view taken of the case in the instruction referred to. 

The other judges concurring, the judgment of the Hannibal Court 
of Common Pleas is reversed and the cause remanded for a new trial. 


UNITED STATES SUPREME COURT, 


DECEMBER TERM, 1872. 


In Error to the Circuit Court of the United States for the District of 
Louisiana. 


THE MERCHANTS’ MUTUAL INS. CO., or New Onrtzays, 
Plaintiffg in Error, 


vs. 


ASAHEL P. LYMAN anp DAVID SWINESTONE.* 


The defendants issued a policy on the 15th of January, insuring a brig for two 
months, from the Ist of January, the date of the expiration of a former policy. 
The plaintiffs at the time they applied for the policy knew of the loss of the 
vessel, which had heppened after the expiration of the former policy, but did 
not inform the company of the fact. The plaintiffs claimed that they made a 
verbal contract with the company on the 31st of December to renew the ingu- 
rance. 


Held, that the company were entitled to the information the plaintiffs had of the 
loss of the vessel, and that no action could be sustained on the policy, and that 


* Decision rendered April 28th, 1873. 
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the taking of the policy and causing the defendant to sign it under such cir- 
cumstances was a fraud. 


Held, that the terms of the contract having been reduced to writing—signed by 
one party and accepted by the other at the time the premium was paid—neither 
party’can abandon that instrument as of no value in ascertaining what the con- 
tract was, and resort to verbal negotiations which were preliminary to its exe- 
cution. 


Held, that the party who has destroyed the validity of the contract by his own 
fraud cannot for that reason treat it as if it had never been made and recover 
on the verbal statements made before its execution. Judgment of the Circuit 
Court reversed. 


Wm. M. Evarrs, for Plaintif’s in Error. 
T. J. Durant, for Defendants in Error. 


Mr. Justice Brapiey delivered the opinion of the court. 


The defendants in error brought their action in the Cireuit Court 
for the District of Louisiana for the sum of twelve thousand dollars, 
the value of brig Sailor Boy, lost at sea, and which was insured, as 
they allege, by the plaintiffs in error. 

Plaintiffs below filed with their petition two policies of insurance on 
said vessel, the second of which was issued as a renewal of the origi- 
nal insurance, and the petitioner sets forth that though the second or 
renewal policy is dated the 15th day of January, A. D. 1870, it in- 
sures the vessel from the date of the expiration of the first policy, 
namely, from the 1st day of January, A. D. 1870, and was issued by 
reason of a verbal contract or agreement to renew made on the 31st 
of December, 1869. 

On the trial it appeared that the plaintiffs, when they renewed the 
policy of the 15th January, and paid the premium for insurance, 
knew that the vessel was lost, and that the defendants had no such 
knowledge or information. 

It is obvious from this statement that no action could be sustained 
on the policy, and that in point of fact the taking of such a policy, 
and causing the defendants to sign it under such circumstances, 
was a fraud. 

To avoid the consequences of this nullity of the written instra- 
ment, plaintiffs rely upon the fact that the execution of the policy 
was but carrying into effect an agreement made before the loss of the 
vessel. 

The plaintiffs offered in evidence the deposition of their agent, 
which gave an account of conversations had by him in reference to a 
renewal of the insurance with some one in the defendants’ office. The 
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defendants objected to this testimony, on the ground that there was 
a written contract of insurance between the parties for the same 
amount of insurance, for the same amount of premium, on the same 
object insured, the vessel called Sailor Boy, by the same plaintiffs as 
insured, and defendants as insurers, for the same space of time, to 
wit, from the 1st day of January, 1871, to the 31st of March, 1871 ; 
that the plaintiffs had no right to contradict this written application 
aforesaid by proof of a previous verbal contract ; that the plaintiffs’ 
right of action, if any, was upon the written application and contract 
aforesaid, and that they could not ignore the said written contract to 
fall back on an alleged previous verbal contract of the same tenor and 
purport ; that the evidence showing that when said written contract 
was executed the plaintiffs and their agents were aware of the fact of 
the previous loss and abandonment of the Sailor Boy, said written 
application and policy were not binding in law, but were nevertheless 
the contract of the parties, subject to be gainsaid by proper allega- 
tions and proof of fraud ; that plaintiffs could not ignore the written 
contract. 

But the court ruled as follows: The plaintiffs put their entire case 
upon a verbal contract to renew the insurance made, as they allege, 
on the 31st day of December, eight days before the loss. They ad- 
mit that when they sent for the written policy on the 15th of Janua- 
ry, they knew of the loss, and that they could not recover on the 
written policy standing by itself, but they say that the real contract 
was made on the 31st of December, and that they had a right to go 
to the jury on that issue, and overruled the objection and admitted 
the testimony. 

Undoubtedly a valid verbal contract for insurance may be made, 
and when it is relied on, and is unembarrassed by any written con- 
tract for the same insurance, it can be proved and become the foun- 
dation of a recovery, asin all other cases where contracts may be made 
either by parol or in writing. But it is also true that when there is a 
written contract of insurance it must have the same effect as the 
adopted mode of expressing what the contract is, that it has in oth- 
er classes of contract; and must have the same effect in excluding pa- 
rol testimony in its application to it, that other written instruments 
have. 7 

Counsel for defendants in error here relies on two propositions, 
namely, that the policy, though executed January Ist, is really but 
the expression of verbal contract, made the 31st day of December 
previous, and that the loss of the vessel between those two dates does 
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not invalidate the contract, though known to the insured and kept se- 
cret from the insurers ; and secondly, that they can abandon the 
written contract altogether and recover on the parol contract. 

We do not think that either of these propositions is sound. 

Whatever may have been the precise facts concerning the negotia- 
tions for a renewal of the insurance previous to the execution of 
the policy, they evidently had reference to a written contract, to be 
made by the company. 

When the company came to make this instrument, they were enti- 
tled to the information which plaintiffs had of the loss of the vessel. 
If then they had made the policy, it would have bound them, and no 
question would have been raised of the validity of the instrument or 
of fraud practiced by the insured. 

On the other hand, if they had refused to make a policy, no injury 
would have been done plaintiffs, and they would then have stood 
on their parol contract if they had one, and did not need a policy 
procured by fraudulent concealment of a material fact at the time if 
was executed and the premium paid. 

To permit plaintiffs, therefore, to prove by parol that the contract 
of insurance was actually made before the loss occurred, though exe- 
cuted and delivered, and paid for afterward, is to contradict and vary 
the terms of the policy in a matter material to the contract, which we 
understand to be opposed to the rule on that subject in the law of 
Louisiana as well as at the common law. 

We think it equally clear, that the terms of the contract having 
been reduced to writing—signed by one party and accepted by the 
other at the time the premium of insurance was paid—neither party 
can abandon that instrument as of no value in ascertaining what the 
contract was, and resort to the verbal negotiations which were prelim- 
inary to its execution, for that purpose. The doctrine is too well set- 
tled that all previous negotiations and verbal statements are merged 
and excluded when the parties assent to a written instrument as ex- 
pressing the agreement. And it is hardly necessary to say that the 
party who has destroyed the validity of that contract by his own 
fraud, cannot for that reason treat it as if it had never been made, 
and recover on the verbal statements made before its execution. 

‘We may add that as the only testimony offered to prove this parol 
contract was the deposition of a single witness, made part of the bill 
of exceptions, we do not see in that deposition sufficient evidence of 
a completed contract, of an agreement assented to by both parties at 
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any one time, to be submitted to a jury, even if the written contract 
had never been executed. 

The judgment of the Circuit Court is, therefore, reversed, with di- 
rections to grant a new trial. 


SUPREME COURT OF INDIANA, 


NOVEMBER TERM, 1872. 


Appeal from Marion Circuit Court. 


LOUIS RABER, Appellant, 
: vs. 
JOHN PAUL JONES er an, Appellees.* 


The insurance company, of which the appellees were directors, issued a policy to the 
appellant upon his barn, which was afterward destroyed by fire. The compa- 
ny adjusted the loss and gave the appellant a note for $1,000.00, the amount of 
the loss, and received from him a written receipt, discharging the company 
from all further claims on account of the fire. This note the company after- 
ward took up, paying part of the amount in cash, and giving a new note for 
the remainder, upon which the appellant afterwards brought suit and recovered 
a judgment. The directors failed to satisfy the execution issued upon the 
judgment, or to make an assessment. 

The statute relating to insurance companies provided that ‘‘ whenever sufficient 
goods or estate of any such corporation cannot be found to satisfy an execu- 
tion issued against them upon a judgment recovered on a policy by them made, 
and the said corporation have goods or estate to satisfy such execution, and the 
directors shall neglect or refuse to pay the same, or if the directors shall for 
thirty days after the rendition of such judgment refuse or neglect to make such 
an assessment as they may be authorized to make therefor, and to deliver the 
same to the treasurer for collection, or fail to apply such assessment, when col- 
lected, toward sa‘isfying such execution, then, in either of the cases aforesaid, 
the directors shall be personally liable for the whole amount of such execution.” 

Heid, that this is in the nature of a penal statute, inflicting upon the directors the 
penalty of a personal liability for a failure to pay the execution, or to make and 
properly apply the assessment. It must therefore be construed with some de- 
gree of strictness, and cannot be extended beyond the cases fairly within its 
terms, in order to meet those that might be conceived to be within the spirit 
and object of the law. 


* Decision rendered February 7th, 1873. 
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The Legislature provided the personal remedy against the directors only in cases 
where there has been a judgment against the corporation on a policy, and the 
court cannot extend the remedy to cases where a judgment has been recovered 
on something else than a policy. 


The complaint in this case does not aver that the judgment against the corporation 
was recovered upon the policy. The plaintiff therefore is not entitled to the 
remedy provided against the directors. 


It is a clear principle of pleading that in declaring upon a statute the averments 
must be sufficient to bring the case within the statute. 


The arrest of judgment ends the case, and no judgment for the defendant should 
have followed. Order for arrest of judgment affirmed. 


Lucian Barsovr anp Cuas. P. Jacoss, for Appellant. 
Joun T. Dyz ann A. C. Harris, for Appellees. 


Worpey, J. 


Complaint by the appellant against the appellees, alleging the fol- 
lowing facts: That the defendants were on the 6th day of Februa- 
ry, 1867, and for more than thirty days thereafter, the Board of Di- 
rectors of the Farmers and Merchants Insurance Company, of In- 
dianapolis, a corporation organized in pursuance of a statute of the 
State of Indiana, entitled, “An Act for the incorporation of Insur- 
ance Companies, defining their powers and prescribing their duties,” 
approved June 15th, 1852, and doing business in the County of Ma- 
rion and State of Indiana. That on the — day of , 1865, the 
said insurance company became indebted to the plaintiff in the sum 
of one thousand dollars, being the amount of loss incurred by him in 
the destruction of a barn by fire, in the month of September, 1865, 
which barn was insured against loss by fire by the said company by a 
policy of insurance signed by the president and secretary of said com- 
pany in the sum of eleven hundred dollars. 

That thereafter, in the year 1865, the said insurance company, by 
its authorized agent, adjusted said loss of the plaintiff and fixed the 
amount thereof at one thousand dollars, a portion of which amount, 
to wit : three hui:dred and fifty dollars, was afterwards paid by said . 
insurance compa y to the plaintiff, and for the residue of the claim, 
with the interest thereon, to wit: the sum of $700.15, the plaintiff 
recovered a judgn ent against the said company in the Court of Com- 
mon Pleas of Mayion County, in the State of Indiana, on the 16th 
of February, 1867. That said company neither at the time the judg- 
ment was rendered, nor at any time thereafter, had any goods or as- 
sets, except their premium notes and claims due the company where- 
with to satisfy said judgment, or any execution that might be issued 





1873] Raber vs. Jones. 521 


thereon. That the defendants, being the Board of Directors of said 
company, neglected and refused to make any assessments as they 
were authorized to do, and deliver the same to the treasurer of said 
company, for more than thirty days after the date of the rendition of 
said judgment. That any assessment that may have been made after- 
ward by said Board of Directors was never delivered to the treasur- 
er for collection, and that no part of any collections that may have 
been made after the rendition of the judgment was ever applied to- 
ward the satisfaction of said judgment or any execution issued there- 
on. That on the 5th of April, 1867, the plaintiff caused an execu- 
tion to be issued upon the judgment to the sheriff of the county, who, 
having demanded property and having made search therefor, the de- 
fendant gave up no property to be taken on execution, and the sheriff 
found none within the county ; and on the 14th day of August, 1867, 
the sheriff returned the execution indorsed, “No property found 
whereon to levy.” That the said Board of Directors never paid any 
part of the judgment or the execution issued thereon, by the applica- 
tion of any money or property of the company, or any part of the 
proceeds of any assessment made by them. That the judgment re- 
mains due and unpaid. By means whereof, etc. 

The defendants answered by general denial, and the cause was sub- 
mitted to a jury for trial, who returned a general verdict for the plain- 
tiff, and the following answers to interrogatories propounded to them: 

Plaintiff's interrogatories : 

1st. “ Did not the plaintiff sustain a loss by fire in the burning of 
his barn, hay and grain, to the amount of two thousand dollars, which 
had been insured against in the Farmers and Merchants Insurance 
Company, of Indianapolis, by policy number 1,071?” Answer— 
“Yes.” 2nd. “ Did not the said insurance company, on the 10th of 
December, 1865, adjust said loss with the plaintiff and give him in 
settlement thereof the note of the company for $1,000.00?” Answer 
—“Yes.” 3rd. “ Did they not afterward take up said note and give 
him part cash therefor and a new note payable to C. G. Dirlam, their 
agent, and by said agent indorsed to the plaintiff for the balance, to * 
wit : $660.45?” Answer—“ Yes.” 4th. “Did not the plaintiff re- 
cover judgment against said Farmers and Merchants-Insurance Com- 
pany in the Common Pleas Court of Marion County, Indiana, on 
the 6th of February, 1867, for $700.15 and costs on said last note ?” 
Answer—“ Yes.” 5th. “Is not such judgment still unpaid ?’—An- 
swer— Yes.” 6th. “ Were not defendants directors of said insur- 
ance company'‘at the time said judgment was rendered, and for sixty 
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days thereafter?” Answer—“ Yes.” 7th. Did they make any assess- 
ment to pay said judgment within thirty days after its rendition ?” 
Answer—“ No.” 8th. “ Did not an execution issue on such judgment 
on the 5th of April, 1867, and come to the hands of the sheriff of 
Marion County, and did he not return the same with the following 
indorsement thereon: ‘Came to hand April 5th, 1867, at three 
o’clock, P.M., and I find no goods or chattels, lands or tenements, 
whereon to levy. August 14th, 1867. George W. Parker, sheriff 
M. C., by Joel Elliott, dep’y?” Answer—“ Yes.” 9th. “ Did the 
plaintiff execute the written receipt offered in evidence, upon the un- 
derstanding that the company’s note given for his loss by fire 
would be paid, and not in satisfaction of his claim against the com- 
pany?” Answer—“ Yes.” 10th. “ Did not the company, long after 
the execution of the receipt, and pretended release, admit this liabili- 
ty to plaintiff for his loss by fire under their contract of insurance ?” 
Answer—* Yes.” 

Defendants’ interrogatories : 

1st. “ Did not the destruction of Raber’s barn, alleged in the com- 
plaint, occur in 1865?” Answer—‘ Yes.” 5th. “Did not said com- 
pany have more than $750.00 worth of personal property in Marion 
County, besides their premium notes, on the 6th day of February, 
1867, and for more than thirty days thereafter ; ifnot, how much did 
the company have?” Answer— Yes.” 6th. “Was not the note 
upon which the judgment set forth in the complaint was rendered a 
note dated June 28th, 1866, payable one day after date to Charles 
G. Dirlam, and by him assigned to Louis Raber?” Answer—“ Yes.” 
7th. “Did not Louis Raber accept a note from said company, dated 
December 8th, 1865, payable March Ist, 1866, for his loss, and on 
said 8th day of December, 1865, execute a writing containing the fol- 
lowing stipulation: ‘And the said company is hereby discharged 
from all further claims on account of said fire? ” Answer—‘ Yes,” 

The jury being unable to agree upon answers to the second, third 


_ and fourth interrogatories propounded by the defendants, were dis- 


charged without returning any answers thereto. 

The defendants moved for a venire de novo on this ground, but 
the motion was overruled, because, we infer, the objection was not 
made before the jury was discharged. The plaintiff moved for judg- 
ment in his favor on the verdict and answers of the jury, but the mo- 
tion was overruled and he excepted. The defendants moved in arrest 
of judgment, because the complaint did not state facts sufficient to 
constitute a cause of action, and this motion was sustained and the 
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plaintiff excepted. Judgment was then rendered that the plaintiff 
take nothing by his writ and that the defendants recover of him their 
costs, ete. Exceptions. 

The 48th section of the statute mentioned in the complaint, (1 G. 
& H., 396,) provides that “ whenever sufficient goods or estate of any 
such corporation cannot be found to satisfy an execution issued 
against them upon a judgment recovered on a policy by them made, 
and the said corporation have goods or estate to satisfy such execu- 
tion, and the directors shall neglect or refuse to pay the same, or if 
the directors shall for thirty days after the rendition of such judg- 
ment refuse or neglect to make such an assessment as they may be 
authorized to make therefor, and to deliver the same to the treasurer 
for collection, or fail to apply such assessment when collected, toward 
satisfying such execution, then, in either of the cases aforesaid, the 
directors shall be personally liable for the whole amount of said exe- 
cution.” 

The statute quoted, it will be seen, makes the directors liable per- 
sonally, in the cases therein provided for, only when there has been a 
judgment recovered on a policy made by the corporation. 

This is in the nature of a penal statute, inflicting upon the direct- 
ors the penalty of personal liability for a failure to pay the execution 
in the case provided for, or to make and properly apply an assess- 
ment as provided for. It must therefore be construed with some de- 
gree of strictness, and cannot be extended beyond the cases fairly 
within its terms, in order to meet those that might be conceived to be 
within the spirit and object of the law.. The Legislature has provid- 
ed the personal remedy against the directors only in cases where 
there has been a judgment against the corporation on a policy, and 
the courts cannot extend the remedy to cases where a judgment has 
been recovered on something else than a policy. To doso would be 
virtually creating a new statute, under the color of construing the one 
enacted by the Legislature. 

The answers of the jury to the interrogatories render it entirely 
clear that the judgment against the company, mentioned in the com- 
plaint, was rendered upon a note, and not upon a policy. If the 
claim of the plaintiff against the corporation on the policy was re- 
leased or extinguished by the taking of the note and the execution of 
the discharge mentioned in the 7th interrogatory propounded by the 
defendants, although upon the “ understanding” mentioned in the 
plainiiff’s 9th interrogatory, his right of action on the policy was 
gone, and his sole remedy against the corporation was upon the note. 
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Tf,.on the other hand, his claim on the policy was not released or ex- 
tinguished, and if he might still have brought his action upon the 
policy, he elected not to do so, but chose to bring it upon the note. 
He therefore does not bring his case within the terms of the statute, 
and is not entitled to the remedy provided against the directors. 

The complaint does not aver that the judgment against the corpor- 
ation was recovered upon the policy. 

It is a clear principle of pleading that in declaring upon a statute 
the averments must be sufficient to bring the case within the statute. 
The complaint was therefore radically defective in not stating facts 
sufficient to constitute a cause of action, and the court properly ar- 
rested the judgment. When the judgment was arrested, however, 
there should have been an end of the case. No judgment for the de- 
fendant should have followed. The arrest of judgment ends the case. 
Each party pays his own costs, and the plaintiff is at liberty to pro- 
ceed de novo in a fresh action. Black. Com., vol. iii., p. 394 n. 

The order below arresting the judgment is affirmed, but the subse- 
quent judgment is reversed with costs, and the cause remanded with 
instructions to the court below to strike the case from the docket. 


UNITED STATES CIRCUIT COURT, 
EASTERN DISTRICT OF MISSOURL 


MARCH TERM, 1873. 
JAMES MURRIN, Petitioner, 
In the Matter of 
BOLIVAR OWEN ann JAMES MURRIN, Bankrupt.* 


The wife of the pétitioner, being possessed of a separate estate, secured to her by 
an ante-nuptial marriage settlement, in the year 1869 took out two policies 
upon her life, — on her death, to husband. She paid three annual pre- 
miums out of her own estate, and died in January, 1872, before the premium 
for that year became due. 

In November, 1869, after the insurance was effected, the petitioner was adjudged 
a bankrupt. After the death of the wife, supposing he had no legal claim to 
the insurance, on the demand of the assignee in bankruptcy, he gave him an 


* Decision rendered April 2nd, 1873, , 
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order for the proceeds of the policies, which were paid over to him. The ps- 
titioner asks that the amount of said insurance may be paid over by the as- 
signee to him. 


The payment of the last premiums by the wife proceeded purely from her bounty, 
and her object in making the payments, in virtue of which the policy was kept 
in esse, must have been to make provision for her husband. 


The husband at the time of the bankruptcy had no such interest in the policies as 
gave the assignee the right to retain their proceeds, as against the manifest in- 
tention and purpose of the wife. 


The policy was for the benefit of the husband, and was kept alive by the wife af- 
ter the bankruptcy, and it would be inequitable that a sum becoming payable 
after the bankruptcy under such a contract, should, by relation back to the 
time of commencement of proceedings in bankruptcy, be held to belong tothe 
assignee. Order of the District Court granting the petition affirmed. 


This cause is brought here to revise an order of the District Court 
for the Eastern District of Missouri, overruling the demurrer of the 
assignee in bankruptcy to the petition of James Murrin, one of the 
bankrupts, and directing the assignee to pay the bankrupt Murrin 
the proceeds in his hands of two policies of life insurance, less the 
sum paid by him for costs and expenses of collection. 

The petition thus demurred to is as follows : 

To the Hon. Samuet Treat, judge of said court: The petition of 
James Murrin, one of the said bankrupts, .respectfully represents, 
That a petition in bankruptcy against your petitioner and said Boli- 
var Owen, was filed in this court on the 30th day of November, 1869. 
That a hearing was had and an adjudication of bankruptcy entered 
on said petition on December 10th, 1869. That on December 28th, 
1869, your petitioner and said Owen filed their schedules as required 
by law. That on January 18th, 1870, Charles Green was elected and 
appointed assignee in bankruptcy of said Owen and Murrin, as part- 
ners and individually. That Sarah E. B. Murrin was the wife of your 
petitioner, James Murrin, and that by a marriage settlement made 
previous to their intermarriage, all the property and estate of said 
Sarah was settled and secured to her own separate use and behoof, 
so that the said James had no right or interest therein, nor title nor 
claim thereto, nor to any portion thereof. That said separate estate 
was large in amount and of great value. That on March 17th, 1869, 
the said Sarah made application to the Penn Mutual Life Insurance 
Company, doing business in this State, for an insurance upon her 
own life in the sum of five thousand dollars, payable upon her death, 
upon proper proof, to her husband, the said James Murrin. That 
upon said application said company issued to said Sarah a policy of 
insurance upon her life, in consideration of the payment by her of 
the annual premium of one hundred seventy-seven fifty hundredths 
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dollars, payable one half in cash and one half by note bearing inter- 
est at six per cent., payable in advance, on or before the 26th of April 
in each year during the continuance of the policy. That said Sarah 
out of her own funds paid the premiums required in cash, and also 
the interest upon the notes for the years 1869, 1870, 1871 in advance. 
That the said Sarah died on the 19th day of January, 1872. That 
your petitioner did not pay any of said premium sums, nor were the 
same paid out of any funds or property in which he had any interest, 
legal or equitable, nor did he suppose that he had interest or title to 
said policies either legal or equitable which could pass to his assignees 
in bankruptcy, and for this reason he did not enter said policy in his 
schedule of assets belonging to him at the date of the petition filed in 
this court. That after the death of the said Sarah and the money 
due on said policy became payable, the said Green, assignee in bank- 
ruptcy of your petitioner and said Owen, applied to your petitioner, 
and required him to set over said policy and the sum secured thereby 
to him as assignee ; and your petitioner, supposing that said demand 
was legal, did give to said Green an order for the payment of the 
sum due upon said policy as follows: “ Policy No. 9,199, on life of 
Sarah E. B. Murrin. I, James Murrin, the person in whose favor the 
above policy was issued, make no claim for the sum thereby insured, 
or any part thereof or any interest therein, and do request and direct 
the Penn Mutual Life Insurance Company to pay the same to 
Charles Green, my assignee in bankruptcy, who is entitled to the 
amount. Witness my hand and seal the 7th day of May, 1872. 
James Murrin, [seal.] And the said Green, as assignee by suit at law 
in the St. Louis Circuit Court, recovered judgment against such com- 
pany on December 11th, 1872, and said judgment for the sum of 
$4,933.05 was duly satisfied and paid to said Green on the 26th day 
of December, 1872.” 

Precisely the same allegations are made in respect to another poli- 
cy issued to the said Sarah by the Connecticut Life Insurance Com- 
pany on the 29th day of April, 1869, for the sum of $5,000.00, paya- 
ble at her death, to the petitioner, her husband, upon which the said 
Green, as assignee, collected May 11th, 1872, the sum of $4,948.57. 
The petition then continues: “Your petitioner farther represents, 
That the orders for collection of the amounts due upon said policy 
were without consideration. That your petitioner had no title or in- 
terest legal or equitable in said policies on the 30th of November, 
1869, the date of the filing of the petition in bankruptcy, which 
could pass to his assignee by virtue of the act of Congress to estab- 
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lish a uniform system of bankruptcy throughout the United States, 
and he is informed by counsel and believes that the sums of money 
collected by said Green upon said policies belong to your petitioner 
and to his creditors, becoming such since the filing of said petition in 
bankruptcy. In consideration of the premises, he prays that said 
Charles Green, as assignee, may be made to pay over to your petition- 
er the said sums of $4,933.05 and $4,948.57, less the costs, charges 
and expenses by him incurred in collecting the same, and that your 
petitioner may have such other and farther relief as to the court may 
seem meet.” 


C. C. Wurrretsey, for Petitioner 
Lacgtanp, Martin anp Lackianp, for Assignee ( Appellant.) 


Dirtoy, C. J. 


The wife of the petitioner being possessed of a separate estate, se- 
cured to her by an ante-nuptial marriage settlement, applied in the 
spring of 1869 for two policies of insurance of $5,000.00 each upon 
her life, payable @pon her death to her husband. They were issued ac- 
cordingly, and she paid the premium for one year, one half in cash 
and one half by note. Before the year expired her husband was ad- 
judicated a bankrupt. Out of her own estate she paid the premiums 
for the two following years, 1870 and 1871, and before the next pre- 
mium fell due she died. The question is whether the assignee as 
against the bankrupt is entitled, for the benefit of the estate, to the 
proceeds of the policies. The assignee does not claim that his right 
is strengthened by reason of having obtained, in the manner stated, 
the actual possession of the proceeds, and the only contest is as to the 
respective legal or equitable right of the assignee and bankrupt 
thereto. 

Counsel on both sides in their well-considered briefs have argued 
many points which, though pertaining to the general subject of life 
policies for the benefit of another, are, nevertheless, not necessarily 
involved in the decision of the case. 

The counsel for the assignee claims that at the date of the bank- 
ruptcy of the husband, November 30th, 1869, the husband had a 
right of property in the policy, (which it is contended is a chose in 
action,) of such a nature that it vested in the assignee by virtue of 
adjudication in bankruptcy. (Bankrupt Act, Sec. 14.) Under this 
section, property and rights which are acquired by the bankrupt after 
the commencement of the proceedings in bankruptcy do not vest in 
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the assignee ; and to make good his claim, the assignee must show 
that the right to the benefit of the policy was one which not only ex- 
isted in the husband at the time he was proceeded against in bank- 
ruptcy, but is one of such a nature as to vest in the assignee as of 
that time by virtue of the provisions of the bankrupt act. This act 
should receive such a construction as accords with its well-known 
purpose, which is, that if an insolvent debtor will surrender all his 
property (not exempt) for distribution among his creditors, he may 
on the terms provided in the act have his discharge. If the wife’s 
death had happened before the bankruptcy, there being no statute 
protecting the husband’s rights under the policy, the right to collect 
and hold the money would, it may be admitted, pass to the assignee. 
But her death did not happen until over two years afterward, during 
which time the wife continued to pay the premiums. It is admitted 
that she could not have been compelled to pay them, either by the 
husband or by the assignee. Her payment of them proceeded pure- 
ly from her bounty. It is certain to a practical intent that if she had 
not paid the subsequent premiums, the first payment, made before the 
bankruptcy, would have been of no benefit either to the assignee or 
to the husband, for she did not die during the year. It is also certain 
to a practical intent that had the last premium not been paid, there 
would have been no proceeds here about which to litigate. Her in- 
tention, her object in making these payments, in virtue of which the 
policy was kept in esse, must have been to make provision for her hus- 
band ; and what equity, let me ask, have creditors, or the assignee re- 
presenting them, to thwart the purpose which she had in view and 
for which she paid her money—money to which they had no claim ? 
The assignee, if it be conceded that he could have done so for the 
benefit of the estate, which I do not admit nor decide, took no steps 
to pay the premiums, but asks the benefit of those paid by the wie. 
It is inconceivable that she made or intended to make the pay- 
ments for the benefit of the assignee, and she doubtless died in the 
confident belief that she had made provision for her husband. 
Without discussing the questions which have been argued at the 
bar as to the nature and extent, before the death occurs, of the inter- 
est a person designated by the bounty of another as the one to whom 
a policy is ultimately to be paid, I am quite confident that the 
husband at the time of his bankruptcy had no such interest in these 
policies as to give the assignee the right to retain their proceeds as 
against the manifest intention and purpose of the wife. Could the 
assignee as against the wish of the wife have said, “I demand the 





1873] Murrin vs. Owen and Murrin. 529 


policy, and intend to keep up the premiums for the benefit of the estate ?” 
If it were necessary to answer this question it would seem that he 
would have no such right ; and that she could properly say: “This 
isa matter of my own, a provision originating in my bounty, one 
upon which my husband’s creditors have no claim, and with which 
they have no right to interfere.” But the assignee took no such 
steps ; on the contrary, he allowed, or did not prevent the wife from 
making the payments which kept the policy alive ; and I rest my 
judgment against him on the broad ground that under the circum- 
stances of the case, the creditors, for whose benefit the money is 
sought, have not the shadow of a shade of equity to it, nor to defeat 
the provident and just provision which the wife intended to secure for 
her husband, not for them. The policy was kept up by her for the 
benefit of her husband after her death, not for the benefit of his cre- 
ditors before his bankruptcy. The district judge, in deciding the case, 
seized the considerations which control it, when he remarked: 
“ Looking at the nature of the contract for the insurance as being a 
provision by one married party for the benefit of another, and kept in 
force by the wife out of her separate estate, without any step being 
taken by the assignee, her equities should be carefully regarded. 
The policy was for the benefit of the husband, and was kept alive by 
the wife after the bankruptcy, and it would be inequitable that a sum 
becoming payable after the bankruptcy under such a contract, should 
by relation back to the time of commencement of proceedings in 
bankruptcy, be held to belong to the assignee. The design of such 
charitable acts for the benefit of a third person was not intended 
to be defeated by the bankrupt law, in a case like the present,*where 
such a result would be against all equity.” 
Affirmed. 





SUPREME COURT OF MISSOURI, 


MARCH TERM, 1873. 


Appeal from St. Louis Circuit Court, 


THE WASHINGTON MUTUAL FIRE INS. CO., 
or Sr. Louis, Respondent, 


vs. 
ST. MARY’S SEMINARY, Appellant.* 


The plaintiff issued a policy upon the property of the defendant, and received a 
premium note signed ‘‘ Daniel McCarthy, prest., per Thos. Burke.” The ap- 
re was designated in itself as, ‘‘ Application of Daniel McCarthy, Presi- 

ent of St. Mary’s Seminary.” The number and date of the application, pre- 
mium note and policy were the same. The note referred to value received in 
the policy, and the policy referred to the execution of the note. 

The seminary, by its charter, was placed in charge of three officers, ‘‘ Superior,” 
*¢ Assistant Superior,” and ‘‘ Procurator.” At the time the insurance was ob- 
tained McCarthy was the procurator and acting superior, and the evidence 
tended to show that he had authorized Burke to apply for the insurance, sign 
the note, transmit the policy and pay assessments. 

If there was any ambiguity in the note or policy, parol evidence was admissible 
for the purpose of affording an explanation thereof, and of showing upon whom 
the liability, arising from the execution of the note, should rest, and for whose 
benefit the policy was designed to inure. 

The result is to all intents and purposes the same as if the note, policy and appli- 
cation had all been written upon one and the same sheet of paper. 

Burke was fully empowered to give the note and effect the insurance for the de- 
fendant, and McCarthy had full power to anthorize him to act as he did. No 
— of special authority to Burke was required. The doctrine has long since 

een justly exploded that every act to be performed by the agent of a corpora- 
tion must be authenticated by its corporate seal. 

The term Superior was tantamount to that of President, and meant the same thing. 
Where a person holds high official relations to a corporation, and exercises the 
powers and engages in the performance of the duties usually incident to such 
official position, it matters little whether he is called superior or president. 
Judgment affirmed. 


Ws. H. Horner, for Respondent. 
Danie, Ditton, for Appellant. 


* Decision rendered May 7th, 1873. 
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SuHERwoop, J. 


Action in the St. Louis Circuit Court by the Washington Mutual 
Fire Insurance Company to recover from St. Mary’s Seminary a 
certain sum for assessments made by the former on a premium or de- 
posit note, which the defendant was in the petition charged with hay- 
ing executed. 

The answer was a general as well as a very lengthy and specific 
denial of each and every allegation which the petition contained. It 
denied ever having made any application to plaintiff for insurance ; 
denied that any application of defendant to plaintiff for insurance 
was signed by Daniel McCarthy, president of defendant, per Thom- 
as Burke, the agent of defendant ; denied the delivery by plaintiff 
to defendant of its policy of insurance ; denied the execution by de- 
fendant to plaintiff of its certain premium or deposit note mentioned 
in the petition ; denied that any note executed by defendant was 
filed with the petition ; denied that any note executed or delivered 
by defendant to plaintiff was signed by Daniel McCarthy, president, 
per Thomas Burke ; denied that McCarthy and Burke were author- 
ized agents of defendant to make any such application or to execute 
any premium note, etc. 

The note mentioned in, and filed with the petition, is in this form : 


$750.00. For value received, in policy No. 2,969, dated the 14th 
day of March, 1866, issued by the Washington Mutual Fire Insur- 
ance Company, of St. Louis, I promise to pay said company or their 
secretary, for the time being, the sum of $750.00, in such portions 
and at such time or times as the directors of said company may, 
agreeably to their acts of incorporation, require. 

Dante McCanrruy, Pres’t, 
Per Thos. Burke. 


And indorsed on said note are these words : 


Received 10 per centum 
Received assessment No. 5 


The trial was had before the court ; a jury being waived. 

The application mentioned in and annexed to the petition, was de- 
signated in said application as “Application of Daniel McCarthy, 
President of St. Mary’s Seminary,” and was signed in the same man- 
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ner as the premium note above referred to. The policy of insurance 
was of the same date and number as the note and application, (both 
of which are referred to in the policy,) and purports to insure Mr. 
Daniel McCarthy, president of St. Mary’s Seminary, against loss or 
damage by fire to the amount of $5,000.00, as follows, viz. : 


On the brick seminary building 
On the stone church building 


Situated in Perry County, Missouri, near Perryville—$22,500.00 
on seminary, and $12,500.00 on church, insured elsewhere. 

The evidence showed that by the terms of the charter of defend- 
ant, it was placed in charge of three officers: ‘“ Superior, Assistant 
Superior, and Procurator.” That at the time the note above men- 
tioned was signed by Thomas Burke, Daniel McCarthy was the in- 
cumbent of these offices: Procurator or treasurer, and acting supe- 
rior or president. And the evidence, although conflicting, tended very 
strongly to show that Daniel McCarthy, either by acts of antecedent 
authorization or else of subsequent recognition, had empowered 
Burke to make the application for insurance, sign the note in the 
way it was signed, procure and transmit the policy and pay assess- 
ments. 

Defendant objected to the introduction of both the note and policy 
in evidence, on the ground that the former was not and did not pur- 
port to be the note of the defendant, and that the latter was not and 
did not purport to be a policy issued to or insuring defendant. The 
court allowed both note and policy to be read in evidence, and de- 
fendant excepted. 

The court, at the instance of plaintiff, gave the following instruc- 
tions : 

1. If the court believes from the evidence that defendant, through 
its president or superior, recognized the note sued on as the note of 
the defendant, by paying a portion thereof after demand upon de- 
fendant, by notice to president or superior, and that a portion of said 
note is now due, the court will find for the plaintiff. 

2. The court declares the law to be that the act of a person for an- 
other, acting as his agent, may be valid and binding upon the princi- 
pal on account of the ratification or adoption of the agent’s act after 
knowledge by the principal of what the person acting as agent has 
done—a subsequent ratification has a retrospective effect, and is equi- 
valent to a prior command. 





1873] Washington Mut. F. I. Co. vs. St. Mary’s Seminary. 533 


And at defendant’s request gave instructions as follows : 

1. The court declares the law to be that Daniel McCarthy had no 
authority to bind defendant by the contract of insurance offered in 
evidence, or the note sued on, from the fact that he held the office 
of president of defendant, and plaintiff, in order to recover in this 
action, must prove that said McCarthy had authority from defendant 
to execute said note by evidence other than that said McCarthy held 
said office of president of defendant. 

2. The court declares the law to be that any instruction given by 
Stephen Ryan to Father Burke in reference to effecting insurance 
are not binding upon defendant. 

3. The court declares the law to be that if Thomas Burke, at the 
time he made the contract of insurance given in evidence, and exe- 
cuted the note sued on, acted by the agent of Daniel McCarthy, and 
not as agent of the defendant, then no subsequent action of defend- 
ant could ratify said contract or the execution of said note, or make 
them binding upon defendant. 

4. The court declares the law to be that the fact that Daniel Mc- 
Carthy had authority to bind defendant by a contract of insurance 
such as the one given in evidence, and by the execution of such a note 
as the one sued on, did not authorize him to delegate that authority 
to Thomas Burke, and plaintiff to recover in his action must prove, 
by evidence other than the fact that he himself possessed such au- 
thority, the power of said McCarthy to delegate said authority to 
said Burke. 

And these instructions the court refused, viz.: 

1. The court declares the law to be that on the evidence plaintiff 
cannot recover. 

2. The court declares the law to be that a simple authority from de- 
fendant to Daniel McCarthy to effect insurance for defendant would 
not authorize said McCarthy to bind defendant by contract of in- 
surance given in evidence, or to the note sued on, and the plaintiff in 
order to recover must prove a special authority to make such a con- 
tract of insurance, and to give such # note or a ratification of said 
contract and of the execution of said note by defendant. 

3. The court declares the law to be that the paying of premium 
money on the policy given in evidence, and of assessments on the 
note given in evidence, out of money in his hands, belonging to de- 
fendant, by Thomas Burke, without authority so to do, and which 
payments defendant never assented to, was not a ratification by de- 
fendant of the contract of insurance read in evidence, or of the exe- 
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cution of said note, notwithstanding defendant accepted said Burke’s 
account with defendant, crediting himself with money repaid, and took 
no. step to recover such money. 

4, The court declares the law to be that the law does not authorize 
and has not at any time authorized any such officer of defendant as 
president, and no action of any person pretending to be such officer 
is binding upon defendant in consequence of his assuming to act as 
such officer. 

Defendant excepted to the giving of the instructions for plaintiff, 
and to the refusal of the court to give the last series of instructions 
asked by defendant. 

Judgment was rendered for plaintiff, and after unsuccessful mo- 
tions for a new trial and in arrest, the cause was taken to General 
Term, where the judgment of Special Term being affirmed, the case 
comes here by appeal. 

If there was any ambiguity in either the note or the policy of in- 
surance, parol evidence was perfectly admissible for the purpose of 
affording an explanation thereof, and of showing upon whom the li- 
ability arising from the execution of the note should rest, and for 
whose benefit the policy was designed to inure. In Mechanics’ 
Bank of Alexandria, vs. Bank of Columbia, 5 Wheat., 327, which 
was an action of assumpsit on the following check : 


Mechanics’ Bank of Alexandria, June 25, 1817. 
Cashier of the Bank of Columbia: Pay to the order of P. H. Mi- 
nor, Esq., $10,000.00. Wm. Parron, Jr. 


The court says: ‘It is by no means true, as was contended in ar- 
gument, that the acts of agents derive their validity from professing 
on the face of them to have been done in the exercise of their 
agency. In the more solemn exercise of derivative powers, as ap- 
plied to the execution of instruments known to the common law, 
rules of form have been prescribed. But in the diversified exercise 
of the duties of a general agent, the liability of the principal de- 
pends upon the facts, first, that the act was done in the exercise, 
and second, within the limits of the powers delegated. These facts 
are necessarily inquirable into by a court and jury; and this in- 
quiry is not contined to written instruments, (to which alone the 
principle contended for could apply,) but to any act, with or with- 
out writing, within the scope of the power or confidence reposed in 
the agent.” In that case it was contended that as the check on its 
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face purported to be the private check of Patton, no extrinsic evi- 
dence could be received to prove the contrary. And in reference 
to that, the court further says: ‘The only ground upon which it 
can be contended that this check was the private check, is that it 
had not below the name the letters Cas. or Ca. But the fallacy of 
the proposition will at once appear from the consideration that the 
consequences that all Patton’s checks must have been adjudged pri- 
vate, for no definite meaning could be attached to the addition of 
those letters without the aid of parol testimony.” 

The case of the Commercial Bank vs. French, 21 Pick., 486, was a 
suit upon a note made payable to the “Cashier of the Commercial 
Bank,” and it was contended that the suit should have been brought 
in the name ofthe person then cashier, and would not lie in the name 
of the corporation. But the court there says: “So a contract with 
the stockholders or with the president and directors, or with the di- 
rectors of the Commercial Bank, would doubtless be, in its legal ef- 
fects, a contract with the corporation. It is not easy to perceive why 
a contract with the cashier of a bank is not a contract with the bank 
itself. * * * The principle is that the promise must be understood 
according to the intention of the parties. If, in truth, it be an under- 
taking to the corporation whether a right or a wrong name, whether 
the name of the corporation or of some of its officers be used, it 
should be declared on and treated as a promise to the corporation.” 

The above cases are in full accord with the decisions of our own 
State ; that of Mechanics’ Bank vs. Bank of Columbia, 5 Wheat., 
327, being cited with approval by Judge Ewing in Smith vs, Alexan- 
der, 31 Mo., 193, (see, also, to the same effect, Schuetze vs. Bailey, 
40 Mo., 69 ; Musser vs. Johnson, 42 Mo., 74; McClellan vs. Rey- 
nolds, 49 Mo., 312.) 

In the present case, the note sued on is signed “ Daniel McCarthy, 
Pres’t.” But president of what? Just here under the rule as laid 
down in the above-cited cases, parol evidence steps in and affords a 
ready and satisfactory explanation. 

The abbreviated word, “ Pres’t,” attached to the name of Daniel 
McCarthy, is an ear-mark of the official capacity in which the note 
was signed—not evidence, it is true, that the note was signed in that 
capacity—but a sufficient basis for the introduction of testimony tend- 
ing to establish that fact. 

I have hitherto treated this case just as if the note sued on were 
standing alone, and explanatory oral evidence were offered in regard 
to the above alluded to abbreviation. 
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But this record presents a far stronger case than if the note stood 
by itself. Here the note is numbered 2,969—so is the policy—and 
both are of even date. The note says, “for value received in policy 
2,969,” and the policy recites the execution of the note, “ for the sum 
of seven hundred and fifty dollars, being the amount of deposit or 
premium for insurance as above said,” thus keeping up, as it were, be- 
tween the policy and the note a reciprocal cross-fire of references, and 
establishing beyond peradventure the design with which the note was 
executed, on whom the burden of its payment was intended to be 
cast, and for whose benefit the policy was meant to inure. To all in- 
tents and purposes, therefore, the result is precisely the same as if 
note, policy and application were all written upon one and the same 
sheet of paper. To hold otherwise would be to entirely ignore the 
familiar rule always applicable when one instrument makes reference to 
another. 

McCarthy’s authority to act in the premises is to be presumed from 
the high official position which he held, being, as the evidence shows, 
at the time of the transaction put in issue by the pleadings, superior 
or president, and procurator or treasurer of defendant ; from the fact 
the policy of insurance was sent to him ; from the fact that after no- 
tice of assessment was sent to him at Perryville, as president of de- 
fendant, that response was made through Burke and that assessment 
paid ; from the fact that McCarthy had in his possession the policy in 
question, together with others purporting to have been made in the 
same way and at the same time, and “ authorized” a lawyer whom he 
consulted for the purpose if they “ were not legal to have them made 
legal ;” from the fact that Burke, the former procurator or treasurer 
of defendant, out of the money in his hands, paid to him by the pa- 
trons of defendant, had made disbursements for assessments and sent 
memoranda thereof to McCarthy once or twice a year, for several 
years, as McCarthy himself swears. 

These facts, and many others of like sort, pointing in the same di- 
rection, leave no doubt in the mind that Burke, either by prior ap- 
pointment or subsequent sanction from McCarthy, was fully empow- 
ered to give the note and effect the insurance for defendant, which 
gave rise to this suit ; and that McCarthy had full power to author- 
ize Burke to act as he did. No proof of any special authority was 
required. The doctrine has long since been justly exploded that’ eve- 
ry act to be performed by the agent of a corporation had to be au- 
thenticated by its corporate seal. 
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Thus, in the Union Manufacturing Company vs. Pitkin, 14 Conn., 
174, speaking with reference to this point, the court says: 

* But it is said that no act or vote of the corporation is shown, nor 
is there any witness to the fact that this was done by the corporation, 
or by its authority. It is now quite too late to question the acts of a 
corporation because a vote and seal are not shown, since the decisions 
in our own courts and the courts of the United States.” (See, also, 
Western Bank of Missouri vs. Gitstrap, 45 Mo., 419.) It is the mer- 
est play upon words to assert, as was done in one of the refused de- 
clarations of law asked by appellant, that the law did not authorize 
any such officer of defendant as “ president.” 

The testimony of McCarthy himself shows that the term Superior 
was tantamount to that of President, and meant the same thing. 

Once establish the fact, as the evidence amply does in this case, 
that a given person holds certain high official relations toward a cor- 
poration, and is in the active exercise, for a series of years, of power, 
and engaged in the performance of duties usually incident to such of- 
ficial position, and it matters little whether he is called superior or 
president. 

The first, second and fourth declarations of law which the court re- 
fused to give for defendant were properly refused, as shown above. 
The defendant’s third declaration was properly refused also, as it as- 
sumed the existence of two facts—first, that Burke made the pay- 
ments “without authority so to do,” and second, that defendant 
“never assented: to” such payments. There are also minor exceptions 
in this record, which have either been incidentally passed upon in the 
foregoing remarks, or which, although considered, are not regarded 
as possessing sufficient practical importance to merit specific mention. 

As the result of the views herein expressed, there is no error in the 
record, and the judgment will accordingly be affirmed. 

Judge Wagner absent. The other judges concur. 





UNITED STATES SUPREME COURT, 


DECEMBER TERM, 1872. 


In Error to the Circuit Court of the United States for the Western 
District of Michigan. 


DELITE P. RIPLEY, Apm’x, ann JAMES SUTHERLAND, 


Apw’R, OF THE ESTATE OF WILLIs J. Ripuey, DECEASED, Pl’fs in Error, 
vs. 


THE RAILWAY PASSENGER ASSUR. Co., or Hartrorp, Conn.* 


The defendant by its policy agreed to pay the legal representatives of the assured 
the sum of $5,000.00 in the event of his death from violent and accidental 
means, provided his death was caused by an accident while he was traveling by 
public or private conveyance. 

The assured, in returning from abroad, proceeded by steamboat to a village about 
eight miles from his residence, from which place he started to walk home, and 
on the way received injuries by violence, from the effects of which he died 
soon afterwards. 

The contract must receive the construction which the language used fairly war- 
rants. Public conveyance naturally suggests a vessel or vehicle employed in 
the general conveyance of passengers. Private conveyance suggests a vehicle 
belonging to a private individual. If this was the sense in which the language 
was understood by the parties, the assured was not, when injured, traveling 
within the terms of the policy. There is nothing to show that it was not. 
Judgment affirmed. 


GrorcEe Gray, Esq., Washington, D. C., for Plaintiffs in Error. 
Henry C. Rosinson, Esq., Hartford, Conn., for Defendant in Error. 


Mr. Chief Justice Cuasz delivered the opinion of the court. 


The suit below was originally brought in the Circuit Court for Kent 
County, Michigan, by the administrators of Willis J. Ripley, to recov- 
er the sum of five thousand dollars, in which he was assured against 


* Decision rendered April 28th, 1873. 
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injury and violence by an accident policy issued by the defendant. It 
was removed into the Circuit Court of the United States upon the 
application of the defendant, and has been brought here by writ of 
error by the plaintiffs. The record shows that the only error com- 
plained of is that the court held that the insured, walking on foot at 
the time when the injuries were received by him, was not “ traveling 
by public or private conveyance,” as required by the policy. 

Our duty is, therefore, limited to the construction of the policy. 
That instrument was dated on the ‘8th of May, 1869, and good for 
one day, commencing with date. It stipulated for the payment of five 
thousand dollars to the legal representatives of the assured, in the 
event of his death within sixty days from the happening of the acci- 
dent, from injuries effected through violent and accidental means ; 
provided that the death was caused by an accident while the assured 
was “traveling by public or private conveyance in the United States 
or Dominion of Canada.” 

After purchasing the ticket, the insured proceeded by steamboat 
to a village about eight miles from his residence, and from that 
village he walked home. While on his way he received injuries by 
violence, from the effects of which he died soon afterward, and with- 
in the time limited by the policy. 

The question is whether, when he received the injuries, he was tra- 
veling by public or private conveyance. That he was traveling is 
clear enough, but was traveling on foot traveling by public or private 
conveyance? The contract must receive the construction which the 
language used fairly warrants. What was the understanding of the 
parties, or rather, what understanding must naturally have been de- 
rived from the language used? It seems to us that walking would 
not naturally be presented to the mind as a means of public or pri- 
vate conveyance. Public conveyance naturally suggests a vessel or 
vehicle employed in the general conveyance of passengers. Private 
conveyance suggests a vehicle belonging to a private individual. If 
this was the sense in which the language was understood by the 
parties, the deceased was not, when injured, traveling within the terms 
of the policy. There is nothing to show that it was not. 

The judgment of the Circuit Court is, therefore, affirmed. 
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UNITED STATES SUPREME COURT, 


DECEMBER TERM, 1872. 


In Error to the Circuit Court of the United States for the District of 
Kansas, 


THE MUTUAL LIFE INS. CO., or New Yor, Plaintiff in Error, 
vs. 


MARY TERRY.* 


The plaintiff in error issued a policy to the defendant upon the life of her hus- 
band. The policy provided that if the person whose life was insured should 
die by his own hand, the policy should be null and void. The husband de- 
stroyed his life by taking poison. 

There is a conflict in the authorities which cannot be reconciled. 


The court would have been justified in pronouncing an agreement made by Terry, 
under the circumstances, invalid ; a will made by him would have been reject- 
ed, if offered for probate, and upon trial for a criminal offense, he would have 
been entitled to a charge that the jury must acquit him ; anda similar princi- 
ple must control the present case, although the standard may be different. 

If the assured, being in the possession of his ordinary reasoning faculties, from 
anger, pride, jealousy, or a desire to escape from the ills of life, intentionally 
takes his own life, the proviso attaches, and there can be no recovery. 


If the death is caused by the voluntary act of the assured, he knowing and intend- 
ing that his death shall be the result of the act, but when his reasoning facul- 
ties are so far impaired that he is not able to understand the moral character, 
the general nature, consequences and effect of the act he is about to commit, 
or when he is impelled thereto by an insane impulse which he has not the 
power to resist, such death is not within the contemplation of the parties to 
the contract, and the insurer is liable. 

There is no difference between a contract like the present, where the insured is 
not in form a party to it, and one where the contract is with the insured, the 
policy stating that it is for the benefit of the wife, and that in event of death 
the money is to be paid to her. 

There is no difference in the expressions, “ commit suicide,” ‘‘ take his own life,” 
and ‘die by his own hand.” Judgment affirmed. Mr. Justice Srrona dis- 
senting. 


* Decision rendered April 28th, 1873, 
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Jouien T. Davis, Esg., of New York, for Plaintiff in Error. 
W. W. Nevison, Esq., of Lawrence, Kas., for Defendant in Error. 


Mr. Justice Hunr delivered the opinion of the court. 


This action was brought to recover the sum of $2,000.00, claimed 
to be due upon a policy of insurance on the life of George Terry, 
made and issued to the plaintiff, his wife. 

The policy contained a condition, of which a portion was in the 
following words, viz.: “If the said person, whose life is hereby in- 
sured, * * * shall die by his own hand, * * * this policy shall be 
null and void.” 

Within the term of the policy, George Terry died from the effects 
of poison taken by him. 

Evidence was given tending to show that at the time he took the 
poison he was insane. Evidence was also given tending to show that 
at that time he was sane, and capable of knowing the consequences of 
the act he was about to commit. 

Thereupon the counsel for the defendant asked the court to instruct 
the jury : 

First. Ifthe jury believe from the evidence in the case that the said 
George Terry destroyed his own life, and that at the time of self de- 
struction he had sufficient capacity to understand the nature of the 
act which he was about to commit, and the consequences which would 
result from it, then, and in that case, the plaintiff cannot recover on 
the policy declared on in this case. 

Second. That if the jury believe from the évidence that the self-de- 
struction of the said George Terry was intended by him, he having 
sufficient capacity at the time to understand the nature of the act 
which he was about to commit. and the consequences which would re- 
sult from it, then, and in that case, it is wholly immaterial in the pre- 
sent case that he was impelled thereto by insanity, which impaired his 
sense of moral responsibility, and rendered him, to a certain extent, 
irresponsible for his action. 

Which instructions, and each one of said instructions, the court re- 
fused to give to the jury, but the court did charge the jury as follows: 

“It being agreed that deceased destroyed his life by taking poison, 
it is claimed by defendant that he ‘ died by his own hand,’ within the 
meaning of the policy, and they are, therefore, not liable. 

“This is so far true that it devolves on the plaintiff to prove such 
insanity on the part of the decedent, existing at the time he took the 
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poison, as will relieve the act of taking his own life from the effect 
which, by the general terms used in the policy, self-destruction was to 
have, namely, to avoid the policy. 

“Tt is not every kind or degree of insanity which will so far excuse 
the party taking his own life as to make the company insuring liable. 

“To do this, the act of self-destruction must have been the conse- 
quence of the insanity, and the mind of the decedent must have been 
so far deranged as to have made him incapable of using a rational 
judgment in regard to the act which he was committing. If he was 
impelled to the act by an insane impulse which the reason that was 
left him did not enable him to resist, or if his reasoning powers were 
so far overthrown by his mental condition that he could not exercise 
his reasoning facuities on the act he was about to do, the company is 
liable. On the other hand, there is no presumption of law, prima fa- 
cie or otherwise, that self-destruction arises from insanity, and if you 
believe from the evidence that the decedent, although excited, or an- 
gry, or distressed in mind, formed the determination to take his own 
life, because, in the exercise of his usual reasoning faculties, he pre- 
ferred death to life, then the company is not liable, because he died by 
his own hand within the meaning of the policy.” 

The request proceeds upon the theory that if the deceased had suf- 
ficient mental capacity to understand the nature and consequences of 
his act, that is, that he was about to take poison, and that his death 
would be the result, he was responsible for his conduct, and the de- 
fendant is not liable ; and the fact that his sense of moral responsi- 
bility was impaired by insanity, does not affect the case. 

The charge proceeds upon the theory that a higher degree of men- 
tal and moral power must exist ; that although the deceased had the 
capacity to know that he was about to take poison, and that his death 
would be the result, yet, if his reasoning powers were so far gone that 
he could not exercise them on the act he was about to commit, its na- 
ture and effect, or if he was impelled by an insane impulse which his 
impaired capacity did not enable him to resist, he was not responsible 
for his conduct, and the defendant is liable. 

It may not be amiss to notice that the case does not present the 
point of what is called emotional insanity, or mania transitoria, that 
is, the case of one in the possession of his ordinary reasoning facul- 
ties, who,allows his passions to convert him into a temporary maniac, 
and while in this condition, commits the act in question. This case 
is expressly excluded by the last clause of the charge, in which it is 
said that anger, distress or excitement, does not bring the case within 
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the rule, if the insured possesses his ordinary reasoning facul- 
ties. : 

The case of Borradaile vs. Hunter, 5 Man. & G., 639, is cited by 
the insurance company. The case is found also in 2 Bigelow Life 
and Acc. Ins. Cases, p. 280, and in a note appended are found the 
most of the cases upon the subject before us. The jury found in that 
case that the deceased voluntarily took his own life, and intended so 
to do, but that at the time of committing the act he was not capable 
of judging between right and wrong. Judgment went for the de- 
fendant, which was sustained upon appeal to the full bench. The 
counsel for the company argued that where the act causing death was 
intentional on the part of the deceased, the fact that his mind was so 
far impaired that he was incapable of judging between right and 
wrong did not prevent the proviso from attaching, that moral or legal 
responsibility was irrelevant to the issue. The court adds: “It may 
very well be conceded that the case would not have fallen within the 
meaning of the condition had the death of the assured resulted from 
an act committed under the influence of delirium, or if he had, in 
a paroxysm of fever, precipitated himself from a window, or, having 
been bled, removed the bandages, and death in either case had en- 
sued. In these and many other cases that might be put, though, 
strictly speaking, the assured may be said to have died by his own 
hands, the circumstances clearly would not be such as the parties con- 
templated when the contract was entered into.” In delivering the 
opinion of the court, Erskine, J., says all that the “contract requires 
is that the act of self-destruction should be the voluntary and willful 
act of a man having at the time sufficient powers of mind and reason 
to understand the physical nature and consequences of such act, and 
having at the time a purpose and intention to cause his own death by 
that act, and the question whether at the time he was capable of un- 
derstanding the moral nature and quality of his purpose, is not rele- 
vant to the inquiry further than as it might help to illustrate the ex- 
tent of his capacity to understand the physical character of the act 
itself.” Chief Justice Tindal dissented from the judgment. In 
speaking of the verdict he says, “it is not, perhaps, to be taken 
strictly as a verdict that the deceased was non compos mentis at the 
time the act was committed, for if this latter is the meaning of the 
jury, the case would then fall within that description mentioned in the 
argument to be without the reach of the proviso, namely, the case of 
death inflicted on himself by the party whilst under the influence of 
frenzy, delusion, or insanity.” This authority was followed in Clift 
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vs. Schwabe, 3 Com. B., 437, where it was substantially held that the 
terms of the condition included all acts of voluntary self-destruction, 
and that, whether the party is a voluntary moral agent, is not in is- 
sue. 

These decisions expressly exclude the question of mental sound- 
ness. They are in hostility to the tests of liability or responsibility 
adopted by the English courts in other cases from Coke and Hale 
onwards. Coke said “a little madness deprives the lunatic of civil 
rights or dominion over property, and annuls wills.” But, to exempt 
from responsibility for crime, he says, “complete ignorance of the 
knowledge of right and wrong must exist.” Lord Mansfield holds 
the legal test of a sound mind to be the knowledge of right and 
wrong, of good and evil; of which the converse is ignorance of 
knowledge of right and wrong, of good and evil. Lord Lyttleton 
held the test to be the state called compos mentis, or sound mind. 
Lord Erskine defined it to be the absence of any practicable delusion 
traceable to a criminal or immoral act.—(Defence of Hadfield.) In 
1 Prichard (p. 16, on the different forms of insanity) will be found 
the somewhat lengthy definition of insanity by Lord Lyndhurst— 
(1 Shelf. Lun., 46.) 

The English judges refuse to apply to the act of the insured in 
causing his death the principles of legal and moral responsibility re- 
cognized in cases where the contract, the last will, or the alleged 
crime of such person may be in issue. 

In Hartman vs. Keystone Ins. Co., 21 Pen. R., 466, the doctrine 
of Borradaile vs. Hunter was adopted, with the confessedly un- 
sound addition that suicide would avoid a policy, although there 
were no condition to that effect in the policy. 


[Concluded in August Number.] 





MIsceLLANEous |) EPARTMENT. 


THE DEMORALIZATION OF LIFE INSURANCE. 


In the May number of Tue Iysurance Law Journat we spoke of 
some of the amalgamations and reinsurances which were taking place, 
and.of the evil results which followed this irresponsible shifting of as- 
sets and liabilities from one company to another. In this article we 
purpose to investigate some of the causes of this general demoraliza- 
tion in life insurance. 

The circumstances which have produced this state of things are 
well known to many of our readers ; they are aware that it is caused 
by the rapid growth of new companies, the speculative character of 
the business as it has been conducted until within two or three years, 
the high commissions which were paid, the wonderful promises which 
were made about dividends, the general disappointment among the 
policy-holders which followed the inability or neglect of the compan- 
ies to fulfill them, the blunders made by inexperienced men who took 
charge of the companies—all these and many other causes have com- 
bined to greatly demoralize the business, so that it is safe to say that 
the stockholders of these weak and abortive companies have sunk 
more than a million of dollars invested in capital stock, and that it 
has cost the unfortunate policy-holders many times as much in need- 
less expenses paid in losses caused by a want of confidence in compa- 
nies reinsuring, and in diminished dividends. 

Another cause which has produced this state of things is the 
change from the old percentage plan of paying dividends, to the 
contribution plan. We do not deny that the latter plan is the most 
equitable and correct in theory, and that the percentage plan fails in 
all cases to render exact justice to the insured, and is also deficient in 
scientific accuracy ; but it had this good quality, in order for the com- 
pany to pay a forty or fifty per cent. dividend, it was necessary for 
its officers to exercise great prudence and economy, to cut its expenses 
down to the lowest practicable limit, to avoid high commissions and 
all sensational forms of insurance, and the policy-holder, in obtaining 
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his surplus year after year, even if it was by the cancellation of pre- 
mium notes, was satisfied that he got his insurance cheaply. Had 
this plan continued in vogue, some of the defunct and high-pressure 
offices on Broadway would not have expended from $10,000.00 to 
$17,000.00 per year for rent, and their policy-holders would have been 
vastly better off. Under the contribution plan many hypothetical ta- 
bles have been constructed by ingenious and visionary actuaries, 
showing how a policy starting with a small surplus at the end of the 
first or second year, would by its annual increase become a self-sus- 
taining or ‘paid-up policy in a few years, and these statements, based 
upon assumptions which the companies were then in no possible con- 
dition to realize, were scattered over the country by thousands, and 
nothing ever pleased the father of lies so much as to see them used 
by agents and solicitors. As a general rule, the first part of these as- 
sumptions held true, that the dividends would be small at first ; but 
the misfortune was that they continued so till the company amalgam- 
ated or passed its dividends, and thus the contribution plan, which 
has worked well in a few large companies, has ruined many small 
ones, and in its application to new companies is almost a perfect fail- 
ure. It has allowed the officers to indulge in any amount of expense 
and extravagance, knowing that a five per cent. dividend would be as 
good as a fifty per cent. one, provided they made magnificent prom- 
ises in the future; 4nd it opened as wide a door for deception, and al- 
most downright swindling, as anything which could be invented. Had 
these companies been compelled to husband their resources, so that 
they could pay a forty or fifty per cent. dividend under the percent- 
age plan, they would have been in a prosperous condition to-day. 
They would have exercised more care in the selection of their risks, 
their expenses would have been less, and the morale of their busi- 
ness would have been greatly improved. 

Another reason for this general demoralization is the change from 
a four to a four and a half per cent. reserve. One of the principal 
arguments in favor of a four and a half per cent. standard was that 
the other was too high, that it held back too much reserve, and that 
the difference ought to be distributed as surplus ; but the fact is, that 
the four per cent. companies pay on an average twice as large divi- 
dends to the policy-holders as those which adopt the lower stand- 
ard, and although this statement may seem rather paradoxical, any 
person who will take the trouble to examine it for himself will see 
that the higher reserve is almost always accompanied by greater di- 
vidends. Why is it that all these failures and amalgamations have 
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taken place in New York and in States farther west? What is 
there in the laws of this State or the methods of doing business 
that has caused the reinsurance of fourteen or fifteen companies, and 
the prospective decrease of as many more? What is the matter 
with our boasted Insurance Department at Albany? And what is 
the trouble with the low rate of reserve which has caused such an 
epidemic of infant mortality among the companies? And why is it 
that some of our young companies are struggling hard to get up to 
& six per cent. reserve in order to reinsure? Is official supervision 
in New York a failure or a farce? Why is it that there are no re- 
insurances in New England, and all her companies, with perhaps one 
exception, are as substantial as the Pyramids of Egypt? Why is it 
that rumors of amalgamation, transfer, selling out and pocketing the 
surplus are never heard in that locality? Simply, because the law 
compels them to be sound and to adopt a. standard of more than 
average safety. 

In the May number of Tue Insurance Law JournaL we gave a 
list of thirty-nine companies which at various times had retired. Not 
one of these was in a State where a four per cent. standard was re- 
quired except a few companies in Chicago, which reinsured as soon 
as that standard was adopted in Illinois. And it is safe to say that 
if energetic and vigorous insurance departments had compelled these 
companies to adopt a four per cent. reserve from the time they issued 
their first policies, they would have been in a prosperous condition to- 
day, or else, which is more likely, most of them never would have 
started. A low standard of reserve, then, is the bane of weak com- 
panies ; instead of being their aid and support, it has already proved 
the ruin of one third of the companies in the State of New York and 
many in other States. 

Another cause of the present state of affairs is the inefficiency of 
the insurance departments. Looking at the wrecked companies 
here, one would think that the Insurance Department of this State 
has been a perfect failure, and so it has, in some degree, in its inabil- 
ity to maintain a solvency among the companies ; but insurance offi- 
cials are not always to blame for the ignorance and stupidity of leg- 
islators on insurance matters, nor can they always have such laws as 
they know are best adapted to the protection of the policy-holders. 
In the legislatures of New York, Ohio, and Illinois, during the past 
winter, some of the most dangerous and idiotic bills on insurance to- 
pics were introduced and found many supporters, and only two or 
three years ago a bill was introduced into the Massachusetts Legis- 
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lature chartering a co-operative insurance company, and would have 
passed, had it not been for the strenuous opposition of the Insurance 
Commissioner. Of all classes of men, legislators are the most stupid- 
ly ignorant and bigoted on the subject of insurance, and, as a gene- 
ral rule, care more about obtaining votes and patronage than the pro- 
tection of policy-holders ; yet these are the men who create our in- 
surance departments and limit the duties of the superintendents. 

But with all of these defects in legislation, it is the duty of insur- 
ance officers to keep ahead of the times. If they cannot make new 
laws they can administer what they have with firmness and impartial- 
ity. If they cannot suspend a rotten and worthless company they 
can expose its true condition to the public ; they can influence pub- 
lic opinion by a faithful discharge of their duty, and wait for more 
enlightened legislatures to come up to their standard of excellence. 
But there is one thing which they can do and which is too much ne- 
glected in almost every State—they can find out whether the compa- 
nies tell them the truth or not in their annual statements. A few 
hours’ examination of the Anchor Life would have shown to any one 
of a dozen insurance departments how rotten it was, what assets be- 
longed to the company, and what were loaned to it-to swell the 
amount and make a respectable showing. A large number of the 
weaker companies seem to exist for no other purpose than to deceive 
the insurance departments about their real condition: To accomplish 
this, anything which can by any misnomer be called “ assets” is in- 
cluded under that head, and for a large portion of the year the only 
means which the public have of gaining any.knowledge of their con- 
dition are the unsatisfactory and often treacherous advertisements 
prepared by themselves, which are widely circulated months before 
any official statement is given, and which every experienced insurance 
man knows will not bear a careful investigation. The Anchor Life, 
of New Jersey, is not the only company which has the reputation of 
falsely reporting United States bonds and other securities among its 
bona fide assets, but which were simply loaned to it or temporarily 
deposited in its vaults while the annual statemént was being prepared. 
Other companies have been known to be guilty of the same decep- 
tion, and our insurance departments have, as a general rule, ac- 
cepted these statements without hesitation. 

When will these abuses cease? Not until the people hold the in- 
surance departments responsible for the solvency of all the compan- 
ies which operate within their respective States. If the failure of any 
life company or any fire company, under ordinary circumstances, en- 
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tailed sufficient disgrace upon any insurance official which had ad- 
mitted it within his State, to cause his speedy removal from office, 
there would be more and better examinations and fewer failures. If 
insurance officials had sufficient firmness and independence to expose 
every case of deception and misrepresentation which comes under 
their official notice, if legislatures were honest and intelligent enough 
to make such laws as would protect the policy-holders against the ir- 
responsible despotism which companies often exercise over them, and 
finally, if the people were sufficiently informed to know when the 
companies treated them with ordinary fairness and honesty, then 
there would be a fair prospect that this present demoralization in life 
insurance would cease. 


CASES REPORTED. 


The present number of the Journat contains a full report of the 
decisions in eight insurance cases. 

In The Merchants’ Ins. Co., of Chicago, vs. Morrison, the policy, 
upon which the suit arose, was on a vessel navigating the lakes, and 
was for a period of seven months. The court held that the policy 
was not a voyage policy, and that the warranty of seaworthiness at 
the commencement of the voyage, applicable to voyage policies, did 
not apply so as to relieve the insurer from a loss by fire, not arising 
from want of seaworthiness. The subject of warranty and seaworth- 
iness in connection with voyage and time policies, is fully discussed 
in the opinion. ‘The decision was rendered in the Supreme Court of 
Illinois. . 

In the case of Hayward, assignee, vs. The National Ins. Co., of Han- 
nibal, decided in the Supreme Court of Missouri, the company re- 
fused to pay the loss on the ground that the insured had prior and 
subsequent insurance upon the property, contrary to the provisions of 
the policy. The evidence showed that the agent and officers of the 
company knew of the prior insurance at the time the policy was is- 
sued, and that the insured informed the agent of the company 
of the subsequent insurance, at the time it was obtained, and was 
told by him that it was all right. The court decided that good 
faith required the company to indorse its consent to the prior in- 
surance upon the policy at the time it was‘issued, and that the insured 
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had a right to expect that it had been so indorsed, and that the notice 
to the agent of the subsequent insurance was notice to the company, 
and that his assent amounted to a waiver, by the company, of the 
condition in the policy requiring the consent to be indorsed upon it in © 
writing. 

The Merchants’ Mutual Ins. Co. vs. Lyman was decided in the 
United States Supreme Court, and the judgment of the Circuit 
Court for the Distriet of Louisiana reversed. The plaintiffs, after 
they had learned of the loss of their vessel, obtained a policy of the 
company without informing it of the loss, and claimed on trial that 
they had a verbal agreement with.the company to renew a policy that 
had expired a short time before. The court held that the company 
was entitled to the information the plaintiffs had of the loss, and that 
having destroyed the validity of the contract by their own fraud, the 
plaintiffs could not, for that reason, treat the policy as if it had never 
been made, and recover on the verbal statements made before its exe- 
cution. 

The case of Raber vs. Jones et al., arose under the statute of Indi- 
ana, and was decided by the Supreme Court of that State. The sta- 
tute made the directors of the insurance companies liable, on failure 
to act in certain cases, under an execution upon a policy. The plaintiff 
brought suit against the directors on an execution on a note. The 
court held that the statute was to be construed strictly, and could not 
be extended to cases where the recovery had been on something else 
than a policy. 

In Murrin, petitioner, in the matter of Owen et al., the petitioner 
asked that the proceeds of two policies, issued upon the life of his 
wife for his benefit, should be paid over to him by his assignee in 
bankruptcy, to whom the insurance had been paid. The wife paid 
one annual premium before the petitioner was adjudged a bank- 
rupt, and two afterward. The United States Circuit Court for the 
Eastern District of Missouri, in which the case was decided, held that 
the husband at the time of his bankruptcy had no such interest in the 
policies as gave his assignee the right to the proceeds, and that the 
petitioner was entitled to the amount of the insurance. 

The case of The Washington Mutual Fire Ins. Co. vs. St. Mary’s Se- 
minary arose upon a premium note. The chief officer of the semi- 
nary was by its charter denominated “Superior,” and his name was 
signed to the note as “Pres’t.” The Supreme Court of Missouri 
held that if there was any ambiguity in the note or policy, parol evi- 
dence was admissible for tue purpose of explanation that no proof of 
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any special authority to the agent of a corporation or of authority by 
its seal was required, and that the term Superior was tantamount to 
President, and meant the same thing. 

Ripley, et al., vs. The Railway Pass. Assur. Co., decided in the Su- 
preme Court of the United States, arose upon an accident policy, 
and the decision rested on a provision in the policy restricting the in- 
surance to death caused by accident while the assured was “ traveling 
by public or private conveyance.” The court held that a person tra- 
veling on foot could not be considered as traveling within the terms 
of the policy. A question was also raised by the defendant’s brief, 
and was considered in the court below, as to whether the death was 
the effect of “ violent and accidental means.” The assured was at- 
tacked by highway robbers, and received injuries from which he died, 
and it was claimed that if the violence was intentional, it was not ac- 
cidental. Judge Withey, however, decided the case mainly upon the 
same ground as that taken by the Supreme Court in affirming the 
judgment. 

In The Mutual Life Ins. Co., of New York, vs. Terry, the policy 
sued upon provided that if the person whose life was insured should 
die by his own hand, the policy should be void. The court held that 
there is no difference in the expressions “ commit suicide,” “ take his 
own life,” and “ die by his own hand,” and that where the assured in- 
tentionally takes his own life from anger, pride, jealousy, or a desire 
to escape the ills of life, there can be no recovery, but that where his 
reasoning faculties are so far impaired that he is not able to under- 
stand the character and consequences of the act, or where he is im- 
pelled by an insane impulse he cannot resist, the insurer is liable. The 
assured had destroyed his own life by poison. The decision was ren- 
dered in the Supreme Court of the United States, and the judg- 
ment of the Circuit Court for the District of Kansas, in favor of the 
plaintiff and against the company, was affirmed, Mr. Justice Srrone 
dissenting. The charge to the jury in the Circuit Court is reported 
in 1 Ins. Law Journal, 132. The court there held that there is no 
presumption of law, prima facie or otherwise, that self-destruction 
arises from insanity, and that the burden of proof to establish insan- 
ity was upon the plaintiff by whom it was alleged. A part only of 
the opinion is given in this number ; the remainder will appear next 
month. 
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AMENDMENT TO THE BANKRUPT ACT. 


AN ACT to amend an act entitled “An 
act to establish a uniform system of 
bankruptcy throughout the United 
States,” approved March _ second, 
eighteen hundred and sixty-seven. 


Be it enacted by the Senate and House 
of Iepresentatives of the United States of 
America, in Congress assembled, That 
whenever a corporation created by the 
laws of any State, whose business is 
carried on wholly within the State creat- 
ing the same, and also any insurance 
company so created, whether all its bu- 
siness shall be carried on in such State 
or not, has had proceedings duly com- 
menced against such corporation or 
company betore the courts of such state 
for the purpose of winding up the affairs 
of such corporation or company, and 
dividing its assets ratably. among its 
creditors, and lawfully among those 
entitled thereto, prior to proceedings 
having been commenced against such 
corporation or company under the bank- 
rupt laws of the United States, any or- 
der made, or that shall be made, by such 
court, agreeably to the State law, for the 
ratable distribution or payment of any 
dividend of assets to the creditors of 
such corporation or company while such 
State court shall remain actually or con- 
structively in possession or control of 
the assets of such corporation or com- 
pany, shall be deemed valid, notwith- 
standing proceedings in bankruptcy 
may have been commenced and be pend- 
ing against such corporation or com- 
pany. 

Approved February 13th, 1873. 


PENNSYLVANIA INSURANCE LAW. 


A comprehensive law for the regula- 
tion of insurance business in Pennsyl- 
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vania was approved April 4, 1873. In 
its general character it is similar to the 
laws of those States which have legis- 
lated most fully upon insurance. 
Insurance Commissioner.—An Insur- 
ance Department is created and placed 
in charge of a commissioner, who is ap- 
pointed by the Governor, to be con- 
firmed by the Senate, for a term of three 
years ; his salary is $3,000 per annum 
and he is required to give a $10,000 
bond. He must calculate on the basis 
of the American Experience Mortality 
Table and four and one half per cent. 
per annum, the net value of all policies 
of life insurance companies organized 
in Pennsylvania, and also of all other 
companies that have failed to furnish 
the proper certificate. This rule is 
modified in case of companies having 
$500,000 cash capital invested. In such 
the reserve shall be calculated with in- 
terest from 4§ to 6 per cent. per annum, 
in the discretion of the commissioner. 
He shall see that companies have on 
hand the net value of all policies in 
force, and in cases of companies from 
other States he shall accept valuations of 
the insurance commissioner of the State 
in which any such company is organ- 
ized. In calculating the reserve in fire 
insurance he shall take 50 per cent. of 
the premium received on all unexpired 
risks having less than a year to run, and 
a pro rata on those running longer ; and 
in marine and inland insurance he shall 
charge all the premiums received on un- 
expired risks. He is charged with the 
customary duty of seeing that the capi- 
tal stock of any company be not im- 
paired, and of proceeding promptly 
against any insolvent company, and to 
facilitate his investigations he has the 
usual plenary powers of visitation. He 
shall employ an actuary who shall be 
paid 3 cents per $1,000 of insurance. 
This expense is provided for out of fees 
paid in by the companies doing busi 
ness in the State. Should the amount 
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of such fees be insufficient the commis- 
sioner shall assess the companies in just 
proportion to make up the deficit. 

Provisions applicable to all companies. 
—Within ninety days from first Monday 
in May every company shall file with 
the commissioner a certified copy of 
charter, and a certified statement of the 
time and place of its organization, its 
principal office, and the names and res- 
idence of its officers, For each month’s 
delingency in this there is a fine of 
$100.00. It shall not be lawful for any 
person or company to do insurance bu- 
siness until the provisions of this act are 
complied with. 

Companies of other States or foreign 
governments.—They shall pay a tax of 
three per cent. on all premiums of eve- 
ry character, whether money, notes, or 
credits ; make yearly reports, and shall 
certify the names of all their agents in 
the State. And all such agents in turn 
must have « certificate that the compa- 
nies they represent have complied with 
this act, and that they have authority 
to represent the company. The com- 
panies are required to stipulate that le- 
gal process affecting them may be served 
upon the commissioner, or a specified 
local agent. Companies not of the State 
are not affected by the law until 1st 
January, 1874. 

Foreign companies.—Concerning their 
business done out of the United States, 
they shall make up their statements to 
1st July of each year. 

Home mutual fire companies.—With 
the exception of the provision for the 
filing of a copy of charter, etc., they 
are not affected by the law. 


POINTS OF IGNITION. 


It is important that there should 
be no doubt as to the degree of tem- 
perature at which combustibles will ig- 
nite ; but from the want of this know- 
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ledge accidents frequently happen, and 
it is therefore both interesting and ne- 
cessary that every one should be well 
informed upon this point. Scientific and 
practical men, both in Europe and Ame- 
rica, have lately given considerable at- 
tention to the subject, and made exten- 
sive and exhaustive experiments, the re- 
sult of which is, that reliable data are 
now obtainable, from which we present 
our readers with the following table : 


TABLE OF TEMPERATURES REQUIRED FOR 
THE IGNITION OF DIFFERENT COMBUS- 
TISLE SUBSTANCES. 

Ignites at 
Substances. degrees Fahr. 

Phosphorus, (melts at 110°) 

Bisulphide of carbon vapor, (melts at 130°) 

Fulminating powder, (used in per. caps).. 

Fulminate of mercury.*..........eeeeeees 

Equal parts of chlorate of potash and } 

sulphur-- TTC ee eee eee eee eee eee 

Sulphur, (melts 280°, boils 850°) 

Gun-cotton.*..... eccccccces ecccece cece 

Nitro-glycerine.*. ..ccecccccccccccccccccce 

Rifle powder.™....ccccccscccccsecs eoce ces 

Gunpowder, coarse.*........+ wcccccecccce 


300 
374 
392 
395 
400 
428 
494 
550 
563 
565 
570 
576 


Picrate of mercury, lead of iron.*........ 

Picrate powder for torpedoes,*........... 

Picrate powder for muskets.*.... .....0.. 

Charcoal, the most inflammable willow) 
used for gunpowder. tf 

Charcoal, made by distilling wood at 500°t 

Charcoal made at 600°f.........00-.00. eee 

Picrate powder for cannon 

Very dry wood, pine 


Charcoal made at 800°....... eteesesees one 


“ “ 


900 
8 TOU x ccvicdcusde eeeees -- 1100 


Aluminum......... énwecnneee Cdeccccacece 1832 
BOD, GROG, cecicesscccnesnceses Sesccee ++» 2000 


It will be seen by these facts that the 
most combustible substances, generally 
considered yery dangerous, will only ig- 
nite by heat alone at a high tempera- 
ture, so that for their prompt ignition 
it requires the actual contact of a spark, 
which is equal, in fact, to a temperature 
of 900° or 1000° applied to a very mi- 
nute spot of the mass. 


* According to Legue and Champion, 
t According to Pelouse and Frémy. 
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As the heat of superheated steam 
ranges from 300° to 500°, it is only 
able to set fire to such substances as 
sulphur, gun-cotton, and nitro-glycer- 
ine. It is, perhaps, able to fire gunpow- 
der, but certainly cannot ignite wood. 
A great deal has been written and said 
lately about spontaneous combustion, 
but it is only when dried wood, saw-dust 
or rags have been saturated by any dry- 
ing oil or other equivalent, that the tem- 
perature may be indefinitely raised, and 
finally reach 400°, 500°, or more de- 
grees, until the point of inflammability 
is attained, and this is caused by the 
oxidation of the oil, and presenting a 
large surface to the agency of the air. 
This may happen in buildings not heat- 
ed at all, as spontaneous combustion is 
the result of chemical action ; but, of 
course, summer heat, and the heating 
of buildings by hot air, or otherwise, of- 
ten favors ignition,—Jron Age. 


RESULTS OF SANITARY IMPROVEMENTS 
IN TOWNS. 


Dr. Stephen Smith, of New York, con- 
tributes the following interesting article 
on the results of sanitary improvements 
in towns, to the new monthly magazine, 
The Sanitarian: 

History abounds with examples of 
cities which were anciently very un- 
healthy, but which became noted for 
the longevity of their inhabitants after 
they fell under the dominion of civilized 
conquerors. The reforms which were 
instituted related generally to an im- 
provement of the dwellings of the peo- 
ple and to drainage. London and Paris 
are striking examples of improvement in 
the public health on the introduction of 
sanitary works. In the seventeenth cen- 
tury London was the most unhealthy 
capital of Europe, and though no decid- 
ed efforts were made to improve her san- 
itary condition until within the last quar- 
ter ofa century, the health of her people 
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has gradually improved, until now she 
is the healthiest of the large cities of the 
world. At the beginning of the four- 
teenth century, Paris lost her popula- 
tion at the rate of 50 in every one thou- 
sand annually, and though she has in- 
creased three hundred and fifty times 
since that period, previous to the late 
war her death-rate was about twenty- 
eight in the one thousand living. At 
the close of the sixteenth century the 
average duration of life in Geneva was 
about twenty-one years, and in 1833 it 
was forty-five years and five months. 
Sanitary science is now cultivated in 
England with an enthusiasm and suc- 
cess creditable alike to her government 
and people. ‘The results which have 
followed the introduction of sanitary 
works into English towns are most in- 
structive and encouraging. They teach 
us that towns may be made nearly as 
healthy as the rural districts ; that in 
many cases fifty per cent. of the deaths 
are due to causes which may be re- 
moved ; that it is criminal to sit down 
and fold our hands when great destruc- 
tive evils exist in populous towns, and 
declare that they are beyond all remedy. 
Many examples might be given in illus- 
tration, but the following will suffice : 
Salisbury is an old town which for- 
merly had open channels or canals in its 
streets. As the city grew, these canals 
became very foul with sewage and filth. 
Its drainage was very imperfect, and 
overflowing cesspools made the water of 
the wells very impure. It is stated that 
in ninety years Salisbury was visited by 
the plague five times, and in one attack 
one fourth of all the inhabitants per- 
ished. In 1853 the authorities began 
the work of improvement ; sewers were 
constructed, drains laid, streets paved, 
and pure water was introduced. The 
result is as follows: For nine years be- 
fore improvements, 27 in every 1,000 
population died ; for nine years after, 
20 in 1,000. Mr. Chadwick says : ‘‘ One 
year in every three in Salisbury is a ju- 
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bilee year—entirely free from death.” 
Croydon was once regarded as the 
‘‘ worst district in the country in a sani- 
tary point of view.” It had neither-sew- 
ers nor drainage, and filth was every- 
where allowed to accumulate. Sanitary 
improvements began in 1850, and were 
completed in 1853; they consisted in 
drainage, sewerage, removal of filth, and 
the introduction of pure water for fami- 
lies. The death-rate fell from 28 in the 
1,000 population to 18, and one year to 
15 in the 1,000. Macclesfield is anoth- 
er striking example of the value of san- 
itary works. Its death-rate was thirty- 
three in the 1,000 before improvements 
were made. The year following the com- 
pletion of these works the death-rate 
fell to 25 in the 1,000 population. And 
this diminished mortality was greatest 
in those streets where the improvements 
were greatest. In one street the mortal- 
ity fell 60 per cent.; in another 42 per 
cent.; in another 40 per cent. It may 
be alleged that these are small towns 
and more susceptible of improvement 
than large cities, but the assertion does 
not prove true. It ‘is susceptible of 
proof that populous towns may be so 
improved as to render their death-rate 
10, 12. and even less, in the 1,000. 
Liverpool was long regarded as the 
most unhealthy city in the civilized 
world. She had a population of 20,000 
living in cellars, and her laboring class- 
es were crowded into old and ill-venti- 
lated buildings, surrounded by filth, cess- 
pools, etc. Infectious diseases, typhus, 
etc., prevailed to a fearful extent. In 
1847, Dr. Duncan began the work of 
arousing the people to a recognition of 
the importance of sanitary reforms, and 
was finally successful. ‘The cellar pop- 
ulation was removed, fever-nests were 
cleansed, cesspools were closed, etc. 
The result was magical ; typhus almost 
entirely disappeared, as also smallpox, 
and the death-rate fell to 15 per 1,000 
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within five years. No less striking was 
the results of sanitary works applied in 
London. The London Times says that 
“the average of health throughout the 
city of London is higher than the aver- 
age of health throughout all England, 
taking town and country together. The 
mortality in all England is at.the rate 
22.8 in every 1,000 of the population ; 
in the city of London it is at the rate 
of 22.3 for-every 1,000 inhabitants! 
The improvement has been progressive; 
it has been slow, but steady and sure. 
Gradually the mortality has decreased, 
until the yearly death-roll of 3,763 has 
been reduced to 2,904 within the peri- 
od of nine years, during which the city 
has been under the rule of the sanita- 
ry commission. The deaths this year— 
22.3 per 1,000, or one in every forty-five 
of the inhabitants—are nine per cent. 
below the general average, and represent 
a@ saving of 286 lives. And secondly, 
this gratifying result has been obtained 
in the face of obstacles which seemed to 
be almost insurmountable.” 

These examples of the power of san- 
itary works to redeem old towns and ci- 
ties from the dominion of such plagues 
as typhus and typhoid fevers, diarrhoeal 
affections, diphtheria, ete., are of re- 
markable significance and import to the 
citizens of the United States. Our ex- 
isting cities and villages are for the most 
part the growth of but a few years, and 
hence extremely susceptible of improve- 
ment. They admit of thorough drain- 
age and sewerage, and pure water can 
be readily supplied to the inhabitants, 
They are as yet comparatively free from 
such surface saturation with excretions of 
man or animals as will poison the air, 
and measures for utilizing or rendering 
such materials innocuous can readily be 
executed. We are also daily selecting 
sites for, and laying the foundations of 
new cities and villages which are to be 
the future homes of untold thousands, 
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These cities may be selected, and the 
foundations may be laid so as to ren- 
der those towns as healthy as the heal- 
thiest of the rural districts, and thus 
confer upon coming generations the in- 
estimable blessings of health and longe- 
vity. 


ATLANTIC STEAMERS. 


There is an average loss of about one 
vessel for every 350 round trips of trans- 
atlantic steamers. From the following, 
however, it will be observed that the ex- 
perience of the various lines is notably 
unequal : 

Cunard—in 32 years has lost two ves- 
sels, 

Inman—in 18 years has lost one ves- 
sel. 

Hamburg—have made 544 trips, los- 
ing one vessel. 

North German Lloyds—have made 
580 trips, losing one vessel. 

French—have made made 450 trips, 
losing none. 

National—have made 414 trips, losing 
none. 

Anchor—have made 457 trips, losing 
three vessels. 

Williams & Guion—have made 300 
trips, losing two vessels. 

White Star—have made 75 trips, los- 
ing one vessel. 

Baltic Lloyds—have made 19 trips, 
losing none. 

Black Star—predecessor of the Wil- 
liams & Guion, in 24 years lost none. 


PUBLIC HYGIENE. 


While cure or palliation is the ob- 
ject of medicine, prevention is the ob- 
ject of hygiene; while the one studies 
the good of the unit, the other looks at 
the welfare of the mass ; both make dis- 
ease a study, and belong to the same 
class of sciences, but in different ways. 
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The physician asks, what will cure an 
ague or mitigate a fever? the health 
officer, what will prevent them ? 

It has to do with persons of every 
rank, of both sexes, of every age. It 
takes cognizance of the places and houses 
in which they live ; of their occupation 
and mods of life; of the food they 
eat, the water they drink, the air they 
breathe ; it follows the child to school, 
the laborer and artisan into the field and 
workshop ; the sick man into the hospi- 
tal; the pauper into the poor-house ; the 
lunatic to the asylum ; the thief to the 
prison, To all these it makes applica- 
tion of a knowledge remarkable for its 
amount and the great variety of sources 
whence it is derived. To physiology 
and medicine it is indebted for what it 
knows of health and disease ; it levies 
large contributions on chemistry, geolo- 
gy and meteorology ; it co-operates with 
the architect and engineer; its work com- 
mends itself to the moralist and divine. 

It transmutes these facts into scien- 
tific truth by the numerical method so 
often confounded with its leading appli- 
cation—statistics, If this word meant 
what it once did—the science of States 
—then hygiene would rank among its 
leading subdivisions as applying to the 
great State policy of prevention to health 
and disease.—Guy. 

For a perfect system of hygiene we 
must combine the knowledge of the phy- 
sician and the schoolmaster and the 
priest, and train the body, intellect and 
the moral soul in a perfect and balanced 
order.—Parkes. 


MORTALITY IN THE UNITED STATES. 


If one takes up the seeond volume of 
the ninth census of the United States in 
search of a region and climate free from 
deadly disease, he will soon come to the 
conclusion that he has at the best, go 
where he will, only a choice of unpleas- 
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ant deaths. And wherever he happens 
to live, he may conclude it is safest to 
stay there. 

The most novel things in the volume 
are a set of maps which present the 
range, and within the range the pre- 
valence of certain specific diseases or 
groups of diseases, prepared from the 
census tables of mortality. As in po- 
litics we used to have maps show- 
ing the free States light and the slave 
States dark, and shading into black 
where the slave population was largest, 
we now have maps showing to the eye 
by shades of color where consumption 
prevails and where it is not prevalent, 
and other maps exibiting the ravages of 
other diseases. Of course the colors 
cannot show the exact unhealthfulness 
of each small locality, but only approxi- 
mately. This ingenious device might be 
_ used inother maps, that should show one 
ata glance where he would be safest from 
accidents, from gun-shot wounds, from 
pistol-balls, let us say, or bowie-knives, 
(for the census takes note of all these 
things,) and where he would be most 
likely to be killed by a jealous woman or 
by a drunken man. 

If one looks at the maps showing 
deaths from consumption, with reference 
to choosing a place of safety, he will not 
find much rest for the soles of his feet. 
The lower portion of Florida is free, and 
so are a few spots in Georgia, a spot in 
west North Carolina, and a spot in the 
western portion of Virginia, and a part 
of lower California and of upper Cali- 
fornia. The free places in California are 
not on the coast, and a large part of it 
—that most settled—is as blue with con- 
sumption as Maine. There is a little 
spot in the Adirondac woods that is only 
slightly shaded, like portions of the 
south below Tennessee, where the deaths 
are from 250 to 550 in 10,000. 

Maine, New Hampshire, upper Ver- 
mont, Rhode Island, northeastern Con- 
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necticut, all of Massachusetts except a 
strip on the west, and all northern New 
York except one spot, are heavily blue, 
the deaths from consumption being over 
2,000 in 10,000. This dark blue (called 
the fifth shade) dots huge fragments in 
all the Middle States. Connecticut, west 
of the river and along the Sound east of 
it, southern Vermont, Long Island, and 
a considerable portion of New York take 
the second color, deaths from 1,400 to 
2,000 in 10,000. This fourth shade is 
wide spread over the north, and espe- 
cially over a large part of southern Ilii- 
nois, Missouri and [owa. The portion of 
Minnesota which is inhabited is all of the 
third shade, 900 to 1,400 deaths in 10,- 
000. The second shade (550 to 900 
deaths in 10,000) is rather the prevailing 
shade in the South, though it is liberally 
lightened by the first shade, 250 to 550. 
But a fragment of Florida—the part that 
northerners most frequent—is of the se- 
cond shade, the same as the whole of 
South Carolina and northern Georgia. 
And lower Louisiana, the region about 
Mobile and parts of Texas are of the 
third shade, 900 to 1,400 in 10,000. 
The map is a very blotched-looking one. 
In the lower corner of Kansas and Mis- 
souri is a dark spot no better than Con- 
necticut. Itis to be observed that in 
the white patches the deaths from con- 
sumption are 250 in 10,000, so that no 
place is absolutely free. 

But if the reader decides to live on 
one of these white places, or on one only 
a little shaded, let us see what will be- 
come of him. He will pretty certainly 
die of a malarial disease. And if he 
looks at this yellow map of malaria, he 
will pretty certainly hurry back into 
Maine, Massachusetts, or some coun- 
try he ran away from to escape the con- 
sumption. He will be also pretty safe 
in most of New York, New Jersey, 
Pennsylvania, and Virginia, but he will 
only find a few white spots in all the 
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South—in northern Georgia, in south- 
eastern Mississippi, part of Tennessee 
and Kentucky, and a few others. Flor- 
ida, which looked so attractive to him on 
the other map, will frighten him in this. 
In the region he would be most likely to 
settle in, he would die 1,400 in 10,000. 
The North even is not all safe. About 
New York city and Brooklyn, and in 
Litchfield County and contiguous coun- 
ties in New York, the deaths from ma- 
larial diseases are from 100 to 250 in 
10,000, and one might settle in malaria 
even in Maine. 

If one is unsettled in his mind by 
these facts, and turns to the map of 
deaths,from enteric, cerebro-spinal and 
typhus fevers, he will wish he lived nei- 
ther North or South, though the extreme 
South looks more cheerful, and in most 
of Florida, and in spots elsewhere, and 
in spots in Virginia, the deaths are only 
250 from these fevers in 10,000. If one 
lives in Connecticut or western Massa- 
chusetts, he had better move into eastern 
Massachusetts. The deaths in Connec- 
ticut, except a lighter strip toward New 
York city, are 550 to 900 in 10,000. 
Let him beware of a big spot in Minne- 
sota, and of a large slice of Georgia, 
from the coast westward, for there the 
deaths are over 2,000 in 10,000. And 
in portions of Maine and New Hamp- 
shire the deaths are from these fe- 
vers from 900 to 1,400 in 10,000. Ca- 
lifornia is freer from them than it was 
from the yellow malaria, but it is slight- 
ly stained with these pink fevers. 

But there is one resource left, and that 
is intestinal diseases. And here the hope 
is slight ; the map is very green with 
them. There are two white strips, one 
in west North Carolina and one in Ten- 
nessee, running up into Kentucky, and 
two in Texas, but otherwise the map is 
shaded. Here, however, the most of 
Florida and portions of the South are 
better off than the North, but there are 
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many blotches in most of the States, 
Portions of northern Florida are like 
most of Connecticut and Massachusetts, 
900 to 1,400 deaths in 10,000. Upper 
California is little better. Western Io- 
wais bad. A good deal of Mississippi 
is light—100 to 250 in 10,000—but there 
is « long, deep-green patch in it, where 
over 1,400 people die of intestinal dis- 
eases in 10,000 ; and this isn’t the bow- 
ie-knife region along the Mississippi Ri- 
ver either. 

They are melancholy maps, take them 
as a set, and the persons studying them 
long will want to emigrate to Santo Do- 
mingo, or some other place where there 
are no diseases, or where there is no go- 
vernment to report them.—Hartford Cou- 
rant. 


A LONDON BARRISTER. 


London barristers oftentimes find it 
up-hill work to earnaliving. Latest ad- 
vices, by mail, report a particularly sad 
case, that of a barrister named Hugh 
Weightman—a person of learning and 
ability—who, to save himself from starv- 
ing, in March last stole a book from a 
public library and sold it for ten shil- 
lings. He was arraigned and found 
guilty, with a recommendation to mercy. 
On being called up for sentence, he 
asked thac the court disregard the rec- 
ommendation and give him the full term, 
continuing : 

“TIT know my doom is fixed. I have 
no wish to go again into the world. I 
believe your lordship has power to sen- 
tence me to five years’ penal servitude. 
I court that sentence. I cannot suffer 
more than I have suffered. I have 
gone for weeks and months without a 
dinner—living upon such nutriment as 
bread and tea. Ihave sold the coat from 
my back, the shirt from my body, to sup- 
ply daily wants. I have worked hard 
upon the shelves of the Inner Temple 
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uibrary. There are books there of which 
I am the author, which I have present- 
ed to the library, of much more value 
than the odd volume which has formed 
the subject of this charge against me. I 
have done all that mortal man could do 
to obtain an honest and honorable live- 
lihood. The character I have main- 
tained as a man of honor being now cut 
from under me, I can never again asso- 
ciate with gentlemen, and I shall be 
only too glad if your lordship will in- 
flict upon me the full meed of punish- 
ment within your power, in the hope 
that before the extent of it has elapsed 
I may find in a felon’s grave that re- 
pose which I have vainly sought in the 
pursuits of life.” 

He was sentenced for six months.—Le- 
gal Opinion 


MORAL HAZARD IN FIRE RISKS. 


As one means of removing the diffi- 
culties in the way of determining the 
‘* moral hazard on fire risks,” it is pro- 
posed by some able writer, interested in 
the well-being of our insurance inter- 
ests, that losses occurring from fires ori- 
ginating upon the premises should not 
be paid in full, and that a clause to that 
effect be inserted in all fire policies. In 
Paris a fire insurance policy never cov- 
ers the loss of any property when the 
fire originates on the premises, and 
losses are never paid unless the proper- 
ty is destroyed by reason of the fire 
communicating from an adjoining build- 
ing. Itis said that this system of fire 
underwriting eliminates entirely the 
vexed and vexing questions of moral ha- 
zard, carelessness, and negligence. It 
offers a premium for care, scrupulous 
attention, economy, and honesty, and 
were all policies hereafter to be written 
in this way, there would be a beautifully 
less number of accidental fires, especial- 
ly of such temporary business houses.— 
N. Y. Mercantile Journal. 
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THE POSTAL CARDS——-A NEW QUESTION. 


The cheapness of the new postal cards, 
which have been recently inaugurated, 
has already resulted in gaining for them 
an immense sale. The fact that the Go- 
vernment will furnish the stationery for 
correspondence, and carry the letter a 
thousand miles ‘for a single cent, is both 
novel and astonishing ; but the opera- 
tion of the new arrangement.presents a 
complete illustration of the principle 
involved in ‘‘ the nimble sixpence.” But 
the issue and use of the new cards have 
already given rise to a new question, 
and that is,as to what kind of matter 
may be transmitted on these cards, and 
whether they are not likely to result in 
many lawsuits growing out of the expo- 
sition of private affairs which may not 
be legally or legitimately published to 
the world. For example: Recently, a 
respectable claim agent in Philadelphia, 
with an eye to economy, procured a 
number of cards from the post-office, 
and had them printed as a circular letter 
or note. The phraseology used was 
somewhat as follows : 

“ Sir: 
A claim against you for $——— 
has been placed in our hands for collec- 


tion, by Messrs. Please call 
and see us on the subject.” 


The exposition of the fact stated in 
this note was deemed by a party injuri- 
ous to his credit, and, consulting his 
counsel on the subject, the usual legal 
missive was addressed to the collecting 
agent, who, on reflection, concluded 
that it was prudent to discontinue the 
sending of such open “ duns.” 

The laws of all the States declare that 
the publication, in any way, of any 
matter that is either designed or calcu- 
lated to injure a person, is a libel, and 
may be punished by the infliction of 
fines and imprisonment, or an assess- 
ment of damages ; and it is claimed, 
not without reason, that the sending of 
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any such matter through the mail, in a 
manner which exposes the writing to a 
number of persons, renders the sender 
of it liable to a prosecution for damages. 

We do not propose to argue or decide 

this question, but it is certainly worthy 

of consideration, and will claim the at- 
tention of many legal minds.—Phil. Un- 
derwriter. 


SIR SAMUEL ROMILLY. 


Sir Samuel Romilly, the son of a jew- 
eler, came to the bar, as he himself af- 
terward said, that he might leave his 
small fortune to his father, instead of 
buying a sworn clerk’s seat with it. ‘‘ At 
a later period of my life,” said he, ‘ af- 
ter I was gaining an income of £8,000 
or £9,000 a year, I often reflected how 
all that prosperity had arisen out of the 
pecuniary difficulties and combined cir- 
cumstances of my father.” 


THE REPUBLIC INSURANCE COMPANY. 


Something over one hundred suits 
were brought in the U.S. Circuit Court 
for Iowa by the assignee of the Repub- 
lic Insurance Company against stock- 
holders of that company. On the 19th 
of last month a motion was made and 
argued in one of the cases, taken as a 
test of all, for its dismissal for want of 
jurisdiction. The claim made by the 
stockholders’ counsel was that the bank- 
rupt act conferred exclusive jurisdiction 
in all bankrupt proceedings upon the 
District Courts, except im the special 
cases where by the law certain powers 
in that connection were conferred upon 
the Circuit Courts ; that this case did 
not come within any of the exceptions ; 
and that neither in the U. 8. Circuit 
Court nor in any of the State Courts 
could the assignee of a bankrupt sue for 
a debt due the estate, but could resort 
only to the process of the bankrupt 


Department. 


[July 


court. On the 25th Judge Dillon ren- 
dered an elaborate decision, holding 
that the jurisdiction of the court was 
plain, and therefore denying the motion. 
The stockholders must now either ap- 
peal to the Supreme Court, find some 
other technicality upon which to hang 
their hope of escape, or defend upon 
the merits. As their case has no “ mer- 
its” and is equally destitute of “ grace,” 
it is not difficult to see where they will 
fetch up.—Herald. 


—_+o-—_—— 


ITEMS. 


Prof. H. A. Newton, in the New Eng- 
lander for April, has written upon the 
law of mortality prevailing amoag the 
former members of the Yale Divinity 
School. He concludes as follows : ‘* Up 
to an age between 40 and 45 the total 
expected (according to the usual experi- 
ence tables) and actual (of the members) 
mortality are equal. About that age the 
actual mortality is above three fifths of 
the expected.” 


‘*Manners,” said the eloquent Ed- 
mund Burke, “are of more importance 
than laws. Upon them, in a great mea- 
sure, the laws depend. The law can 
touch us here and there, now and then. 
Manners are what vex or soothe, corrupt 
or purify, exalt or debase, barbarize or 
refine, by a constant, steady, uniform, 
insensible operation, like that of the air 
we breathe in.” 


When any skeptic or bigot claims to 
be heard on the questions of intellect 
and morals, we ask if he is familiar with 
the books of Plato, where his pert ob- 
jections have once for all been disposed 
of. If not, he has no right to our time. 
Let him go and find himself answered 
there.—Emerson. 
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CURRENT TOPICS. 


—We have received transcripts of de- 
cisions in the following cases : 

St. Louis Tow Company vs. Orphans’ 
Benefit Ins. Co., of St. Louis.—Supreme 
Court, Mo. 

Ripley, et al., vs. The Railway Pas- 
sengers’ Assurance Co.—U. 8. Supreme 
Court. 

Merchanis’ Mut. Ins. Co., of New Or- 
leans vs. Lyman et al.—U. 8. Supreme 
Court. 

The Mut. Life Ins. Oo., of New York, 
vs. Terry.—U. S. Supreme Court. 

Ferrier vs. Home Mut. Ins. Co.—Su- 
preme Court, Cal. 

Delmas vs. The Merchants’ Mut. Ins. 
Co., et al.—Supreme Court, La. 

Arkansas Marine, Fire, etc. Ins. Co. 
vs. Bostwick, et al.—Supreme Court, Ark. 

Benneson, Rec’r of The Farmers’ and 
Merchants’ Ins. Co., vs. Smith.—Supreme 
Court, Ill. 

The Knickerbocker Ins. (Co., of Chi- 
cago, vs. Comstock, et al. —U. 8. Supreme 
Court. 


—The St. Louis Mutual Life is in 
trouble. To go no further back than the 
present year, the officers of that compa- 
ny neglected and refused to file their an- 
nual statement for 1872, until the Super- 
intendent of the Insurance Department 
instituted legal proceedings against 
them. This naturally attracted public 
attention and created a feeling of dis- 
trust and alarm among the policy-hold- 
ers of the company, which the statement 
itself, when at last it appeared, was not 
calculated to allay. The unwise course 
since pursued by the managers of the 
company unfortunately tended only to 
increase the suspicion, for instead of op- 
enly and candidly showing the real state 
of affairs, they attempted to follow the 
stupid and foolish example of another 
company, whose past course should have 
served as a warning, and expected to sa- 
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tisfy the community by advertising the 
result of extemporaneous investigations 
made by committees of respectable di- 
rectors and policy-holders. 

Attendant upon this state of affairs, or 
rather resulting from it, is a suit against 
the directors of the company in the 
St. Louis Circuit Court, brought by one 
of its policy-holders. The complaint 
charges that the directors have been 
guilty of mismanagement and misappro- 
priation of funds belonging to the poli- 
cy-holders ; that they have squandered 
nearly one million dollars in erecting an 
extravagant building, and have fraudu- 
lently used large amounts in reinsuring 
the Atlas Life and assuming its liabili- 
ties ; that there have been no dividends 
declared for two years, and that they 
have kept secret the affairs of the com- 
pany, etc., and in conclusion asks that 
theedirectors be enjoined from managing 
or using the funds, and that an investi- 
gation be made ofthe affairs ofthe com- 
pany, and a receiver appointed. The 
plaintiff's attorney’s have been engaged 
in examining and taking the depositions 
of persons connected with the office, and 
though they have not yet concluded 
their labors, enough has already been de- 
veloped to put the managers seriously 
upon the defensive. The officers and 
directors, if they are wise, will not rely, 
for vindication, upon the cry of black- 
mailing and malicious prosecution. The 
public will look at the facts brought to 
light by a legal investigation, and their 
bearing upon the condition ef the com- 
pany, and will care little by whom or for 
what purpose it was instituted. There 
are companies in the country and in St. 
Louis that are beyond the reach of harm 
from any such quarter. 


—A Federal Bureau of Insurance is 
advocated by the Baltimore Underwriter. 


—A hatter advertises that ‘‘ Watt’s on 
the mind is of great importance, but 
what’s on the head is of greater.” 
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—The following indicates the experi- 
ences in New York of some of the 


leading fire insurance companies : 


Total Total 
Company. Y'rs. Premiums, Losses. 


Citizens, N. Y.........-. 36 $3,811,668 $1,798,097 
Continental, N. ¥ 19 9,807,720 5,669,031 
Germania, N. Y......6. 13 5,595,906 2,971,162 
Hanover, N. Y........ 20 4,539,469 2,647,165 
Home, N. Y..... either 19 28,455,872 18,601,499 
Howard, N. Y 47 5,169,075 3,914,031 
Niagara, N. Y 22 6,602,582 3,789,292 
Phenix, N. Y 19 15,113,166 8,774,916 
Republic, N. Y 20 4,084,366 2,323,889 
Standard, N. Y 13 1,440,803 838,272 
Westchester, N. Y 35 2,284,511 1,216,926 
Williamsburg City, N.Y. 19 2,886,325 1,745,419 
ZEtna, of Hartford .... 53 57,530,381 37,574,024 
American, Boston. 54 6,250,000 4,500,000 
Am’n Central, St. Louis 19 2,022,117 1,316,562 

When the vast expense of manage- 
ment is taken into consideration, it will 
be seen little is left for dividends. 


—A London company (capital $1,000, - 
000.00) have undertaken the insuring of 
baggage delivery-tickets, to cover a spe- 
cified number of packages, irrespective 
of distance ; policies are issued at the 
rate of three pence per £50 in value, 
not exceeding six packages ; two pence 
per £30, not exceeding four packages ; 
one penny per £10, not exceeding two 
packages. If packages cannot be found 
in one month, the amount of the policy 
is paid on formal declaration. Annual 
tickets at a fixed rate are issued to com- 
mercial travelers. 


—The Supreme Court of Missouri has 
appointed Josiah Thornburgh clerk of 
that court in place of Francis Minor, 
vhose term of office had expired. 


—J. M. Shirley, Esq., State reporter 
otf New Hampshire, will accept our 
thanks for advance sheets of the 5ist 
N. H. Reports. 

—Hon. A. J. Thayer, Judge of the Su- 
jreme Court of Oregon, died at Car- 
valles, April 28th. 

—A number of the New York life in- 
surance companies have formed a union 


to be known as the Chamber of Life In- 
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surance, the objects of which are “to 
add strength and stability to the institu- 
tion of life insurance as conducted upon 
sound principles, by co-operation for 
mutual protection, and for the conduct 
of the business with economy and in the 
most favorable manner for the interests 
of the insured.” Membership is ob- 
tained by a unanimous vote of the exec- 
utive committee. It is maintained by 
the payment of such contributions as 
may from time to time be called for. 
Should any company withdraw or for- 
feit its membership, it cannot be re-ad- 
mitted save by a unanimous vote of the 
Chamber. The executive committee— 
nine in number—are elected yearly. 


—Gustav Hopf, the prominent Ger- 
man life insurance economist, has de- 
ceased. 


—In a western State there was occa- 
sion, in asuit before a justice, to require 
security from two persons in behalf of 
plaintiff for the costs of prosecuting the 
action, inasmuch as plaintiff lived out 
of the county. As there was no one else 
to sign, and plaintiff, who was absent, 
was abundantly able to pay, it was 
agreed by the plaintiff's two counsel that 
they should both sign themselves. The 
senior did so, and turning to his junior, 
whose reputation through the country 
was that of a jolly, clever, impecunious 
fellow who never paid anybody anything, 
remarked: ‘Now D., it is your turn.” 
D. looked at the paper, and then in a 
quizzical way shook his head and re- 
marked: ‘‘No, on the whole, I guess 
I won't dilute the security."—Pac. L. 
Rep. 


—A couple of barristers engaged in a 
case were recently discussing the issue. 
‘** At all events,” said the younger and 
more enthusiastic, “ we have justice on 
our side.” To which the older and more 
wary counsel replied: “ Quite true; 
but what we want is the Chief Justice 
on our side.” 





